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W E. Glidewell, O. 1. Jones, Individnally and for and on Behalf of all Members of Local Union 453 of
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PRIOR HISTORY: [**1]

From the Circuit Court of Greene County

Civil Appeal From Action For Declaratory Judgment

Judge Warren L. White

Affirmed in Part - Reversed in Part - Remanded With
Directions

CORE TERMS: charter, public utilities, declaration,
mediation, King-Thompson Act, wages, duty, collec
tive bargaining, second class, budget, I.e, bargaining,
right to enter, promoted, municipally, discharged, ap
plicability, transferred, favoritism, ordinance, munic
ipal, tenure, hired, merit system, qualifications, dis
bursement, proprietary, distinctly, abolished, two-thirds

OPINIONBY: Hyde, 1.

OPINION: [*750]

Declaratory judgment action by plaintiffs, represent
ing labor unions, for declarations as to the rights of
the parties under Art. 16 of the Charter of the City of
Springfield; that unions have the right to enter into col
lective bargaining agreements with the Board of Public
Utilities of the City respecting wages, hours and work
ing conditions, as set forth in certain proposed contraels;
and that the State Board of Mediation has jurisdiction
to furnish mediation services in any labor disputes that
might arise between the unions and the Board. The court
entered judgment making some declarations favorable to
plaintiffs' contentions but declaring that the Board did

not have the right to enter into the proposed contracts:
and both plaintiffs and defendants have appealed.

The case was tried on an agreed statement of facts,
and some other evidence, including proposed contracts
submitted to the Board by the unions, the Constitution
[*751] and By-Laws of the unions, membership [**2]
applications and obligations of union members and the
new Charter of the City. The City ofSpringfield adopted
its own charter on March 17, 1953 in accordance with
the provisions of § 19, Art. VI, 1945 Constitution.
Prior to that time, it had been a city of the second class
and had acquired an electrical generating and distribu
tion system and a bus transportation system, which were
operated by a Boardof Public Utilities under authority of
§§ 91.330-91.440. (Statutoty references are to RSMo.
and V.A.M.S.) Prior to the adoption of the charter, and
after our decision in State ex rei. Moore v. Julian, 359
Mo. 539, 222 S. W.2d 720, concerning the applicability
of the King-Thompson Act to cities of the second class,
the former Board, operating under §§ 91.330-91.440,
made collective bargaining agreements with the unions
concerning wages, hours and working conditions. After
the adoption of the charter, the City notified the unions
that it considered it had no legal authority to enter into
such contracts and that the State Board of Mediation had
no jurisdiction over it.

The judgment entered made the following declara
tions:

"I . Defendants George K. Hughey, Dorsey Heer,
Herman Cox, ['*3] Herman Powell, C. Frank Knox,
Frank Clark, Peyton Enloe, David C. Scott and 1. V.
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Cloud, members of the Board of Public Utilities of
Springfield, Mo., are agents of the said City entrusted
with the duty and clothed with the power to operate the
utilities owned by the said City, and as such are proper
parties to this action since their powers and duties are
affected by this judgment.

"2. The King-Thompson Act, Chapter 295, R.S.
1949, is a valid legislative enactment of the State, and
applies to public utilities municipally owned as well as
those privately owned.

"3. The State Board of Mediation, created by said
King-Thompson Act has jurisdiction to use its mediation
services in labor disputes between the Board of Public
Utilities of the said City and its employees.

"4. By an Act of 1945, Secs. 91.330 to 91.440 R.S.
1949, the State effected a separation of governmental
and proprietary functions of cities of the second class,
wltich then included the City of Springfield, and pro
vided that as to such cities the operation of municipally
owned utilities was a proprietary function.

"5. The charter of the said City, adopted March 17,
1953, by popular vote did not materially ["4) alter the
stants of the City Utilities of Springfield as a proprietary
function of the City.

"6. Untler the laws of the State and the said charter
of the City of Springfield the said City, acting through
its Board of Public Utilities, has the power to enter into
collective bargaining agreements with its employees op
erating said Utilities relating to wages, hours and work
ing conditions, subject to certain limitations hereinafter
mentioned.

"7. Under said charter, employees of the Utilities can
be ltired, promoted, reduced or discharged only in accor
dance with rules established by the Board. Therefore,
the said Board of Public Utilities cannot enter into such
agreements providing:

"A. A closed shop, or the employment of only mem
bers of a labor union, or a requirement that employees
join a union, or that employees shall not join a union.

"B. That employees be promoted, demoted, laid off,
reemployed or discharged according to seniority or any
other form of favoritism.

"C. Approval by a union or any board or committee of
a union as a prerequisite to the employment or promotion
of any person.

"D. Recognition ofa labor union as the sole bargaining
agent for all of the ["5) employees of said Board, but
may bargain with a union as agent for such employees as
have chosen the union as their bargaining representative.

"8. For the foregoing reasons the Board of Public
Utilities of said City does not have the right to enter
into agreements as ['752) set forth in exhibits A and B
attached to plaintiffs' second amended petition. "

We have jurisdiction because this appeal involves the
construction of § 29, Art. I, Constitution, and the con
stitutionality of the King-Thompson Act, Chapter 295,
§§ 295.010-295.210. State officers also are parties.

Before reaclting the merits, it is necessary to consider
defendants' contention that the members of the Board
are not proper parties to this action. Defendants say this
is true because the Board does not have power or capac
ity to sue or be sued as such and the individuals who
constitute the Board at any time cannot in their individ
ual capacities bind the Board or the City. It is true, of
course, that the City is the real party and the necessary
party defendant; and, as defendants say, citing 64 C.l S.
1034, § 2195, and McQuillin, Municipal Corporations,
3rd Ed. § 49.16, suits against a municipal corporation
["6) should be in its corporate name and not against its
officers, corporate authorities or the individuals com
posing them. However, that does not mean that the
individual members of the Board are not proper parties
in a declaratory judgment suit in wltich the City is made
a party. (See 39 Am.Jur. 853, § 5, also p. 889, § 27;
67 C.lS. 889, § I; Brotherhood ofStatiorw.ry Engineers
v. City ofSt. Louis, Mo. App., 212 S. W2d 454, 458;
Durwood v. Dubinsky, Mo. Sup., 291 S. WU 909.)
§ 507.040(1) (wltich is the same as Federal Rule [20))
gives broad authority for permissive joinder of defen
dants; and it was intended to extend to all civil actions
the principles of permissive joinder wltich had been fol
lowed in equity. (See also § 527.110.) This authority
should be liberally construed in a declaratory judgment
suit, wltich has its ltistorical affinity in equity, and with
wltich may be heard clairns for affirmative equitable re
lief. (See Liberty MutUllllns. Co. v. Jones, 344 Mo.
932, 130 S. WU 945; Union Natiorw.l Bank v. JesseU,
358 Mo. 467, 215 S. WU 474.) Therefore, in view of
the duties imposed upon the members of the Board by
the City charter and the equitable remedies that would
be ['*7) available against them in colllll:Ction with this
action, we hold they were proper parties.

On the merits, plaintiffs say the court's declarations
were correct concerning the validity and applicability of
the King-Thompson Act and the separation of the gov
ernmental and proprietary functions, with authority to
make collective bargaining contracts, but contend the
court erroneously declared the Board's power to so con
tract was limited to the extent stated in paragraph 7, and
in subparagraphs A to D thereof, and in paragraph 8.
Defendants say the declaration in paragraph 8, that the
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Board does not have the right to enter into the speci
fied proposed agreements, is correct but that the court
erred in making every other declaration and also con
tend that all the other declarations are merely advisory
in character as to abstract matters without the purview
of the Declaratory Judgment Act. We think more is pre
sented here than merely the authority to enter into the two
specified proposed contracts because the City contends
it has no authority to make any contract with plaintiffs
about wages, hours, and working conditions and plain
tiffs seek a declaration of the rights of the parties to make
[**8] such contracts under § 16 of the City's Charter.
We hold there is a justiciable controversy between the
unions and the City as to the authority ofits Board to en
ter into collective bargaining contracts relating to wages,
hours and working conditions, the validity and applica
bility of the King-Thompson Act to the public utilities
owned by the City and the jurisdiction of the State Board
of Mediation in connection with their operation. (See
City of Nevada v. mlty, 356 Mo. 734, 203 S. W.2d
459; City ofSpringfield v. Clouse, 356 Mo. 1239, 206
S. W.2d 539; King v. Priest, 357 Mo. 68, 206 S. W.2d
547; Tietjens v. City of St. Louis, 359 Mo. 439, 222
S. W.2d 70; City ofCamdenton v. Sho-Me lbwer Corp"
Mo.Sup., 237 S. W.2d 94.) The authority of the City,
as a city of the second class, "to make collective bar
gaining contracts, [*753) with labor unions represent
ing city employees, concerning wages, hours, collection
of union dues, and working conditions", was the issue
in the Clouse case. We have the same issue here con
cerning the authority of the City under its constitutional
special charter but the effect of the King-Thompson Act
(adopted after the Clouse case arose) must also be consid
ered [**9) in determining it. The controversy would not
be settled by merely deciding that the City did not have
authority to make the two specified proposed contracts
because the real issue is whether or not, under the City's
present charter, wages, hours and working conditions of
city employees in its electric and transportation systems
can be a matter of bargaining and contract to any extent
at all. In the Tietjens case the justiciable controversy
was the authority of the City of St. Louis to control
the rental of property; here it is authority of the City of
Springfield to enter into contracts fixing wages, hours
and working conditions of city employees. § 527.020
provides for a declaration of rights, status or other le
gal relations under any instrument, statute, ordinance,
contract or franchise. Certainly the rights, liabilities,
duties and obligations of the parties under the City's
charter, with respect to the matters herein involved, are
within this authority; and we, therefore, hold that an
actual controversy exists about them between the parties
hereto whose interests concerning them we find to be
adverse in fact.

Plaintiffs rely on State ex rei. Moore v. Julian, supra,
but [**101 what we held there (222 S.w'2d, I.c. 725)
was that the mediation provisions of the King-Thompson
Act must be construed as applying to labor disputes in
municipally owned public utilities in cities of the second
class. Of course, that ruling was based on the view ex
pressed in the Clouse case (206 S. w'2d, I.c. 546) that
the Legislature might separate corporate functions, and
employees engaged therein, and provide for their oper
ation and management in some manner distinctly apart
from other city functions so that employer and employee
relations could be handled on a basis similar to private
industry; and it was considered that the Act of 1945
(Uiws 1945, p. 1270, now §§ 91.330-91.440) had made
a sufficient separation to make the King-Thompson Act
applicable. However, the City of Springfield was not a
party to the Julian case and the extent of its authority
to make any collective bargaining contracts at that time
was not directly raised or decided; nor was the validity
of the 1945 Act as authority fur such contracts consid
ered. The decision as to the authority of the State Board
of Mediation in second class cities was based upon both
acts construed together. In any event, that case [**11)
does not pass upon and is not contrulling in determin
ing the authority of the City under its present charter to
engage in bargaining with its employees. Therefore, we
will consider the situation presented by the new charter.

The charter provides for a "council-mananger govern
ment" and that "all powers of the city shall be vested in
an elective council", subject only to limitations of the
State Constitution and the charter, "which shall enact
local legislation, adopt budgets, determine policies, and
appoint the City Manager. " (1.2) Among the specifically
stated powers of the Council to act by ordinance are:
"Purchase, hire, lease, construct, own, maintain, and
operate public ntilities" (2.16[2)); "contract and be con
tracted with, and sue and be sued" (2.16[25)); "establish
and enforce gas, electric and public transportation rates,
and rates and charges fur all other utilities owned and
operated or services furnished, by the City" (2.16[31));
and "provide for all personnel necessary to carry on the
function of all departments and agencies of the City."
(2.16[38)) The Charter also provided: "Except as specif
ically otherwise authorized or provided in this charter
all Boards, [**12) Departments and Agencies of the
City shall be subject to legislative control of the City
Council." (15.4) The Charter in Article 16 further pro
vided: "Public utilities now owned [*754) or which may
in the future be acquired, shall be controlled and oper
ated by a Board known as the Board of Public Utilities"
(16.2[1)); and provided for a Board of nine members
(16,2[2)) nominated by the Mayor and approved by a
majority vole of the Council. (16.3) The duties of the
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Board were "to take charge of and exercise control over
any public utilities now owned or operated by or here
after acquired by the city and all extensions thereof and
the appurtenances thereto belonging, and with the right
and power to establish, maintain and operate such park
and recreation areas and facilities in the manner and as
the Board may determine, with plans for the develop
ment of parks and recreational areas having first been
submitted to and approved by the City Council, upon
real estate and properties acquired or held in connection
with utilities as a part of said utilities operations. " (16.6)
Among the powers of the Board were "to hire such per
sons in the manner herein provided as are necessary to
operate [**13j the said utilities, to agree upon or pro
vide the terms of their compensation, to discharge the
same." (16.7) The manner referred to was thus stated
(16.14): "The said Board shall appoint and may re
move the manager; who may, with the approval of the
Board, appoint and remove his assistants and the heads
of departments; all other employees shall be hired, pro
moted, reduced or discharged in accordance with rules
established by the Board designed to secure and retain
employees strictly on the basis of their merit and without
regard to favoritism. The Board shall determine the du
ties and compensation of all employees. No individual
member of the said Board shall request or recommend
the employment retention, promotion, reduction, retar
dation or discharge of any employee and such request or
recommendation shall be sufficient cause for removal of
such Board member from office. "

Other provisions concerning control of the Council
are that obsolete or surplus property may be sold or
disposed of by the Board "in the manner provided by
ordinances for the disposition of such property by the
City" (16.6); that the Board must prepare and submit to
the Council, not less than 30 days prior to the [**14)
end of the fiscal year, a budget showing its estimated rev
enue and expenditures for the coming year, the Council
having power to reduce or delete items of expenditures
(16.8); that approval of the bndget by the Council "shall
be deemed to be an appropriation of the money au
thorized for disbursement thereby" (16.9); that records
of receipts and disbursements be furnished to the City
Director of Finance and be open to inspection of the
Council at any time. with quarterly reports of its trans
actions to the Council (16.11); that purchases be made
in accordance with rules made by the Board, approved
by the Council, but "in such manner as to take advan
tage of the combined purchasing power of the City as a
whole wherever practicable" (16.12); that rates shall be
fixed by the Board subject to the approval of the Council
(16.13); and that the Board and Council "shall have joint
authority and control over the reserves and funds of such

utilities as are not required to pay the usua1 and proper
costs of operation, depreciation, etc.· requiring a two
thirds vote of the Council and Board in joint session for
action if the Council does not approve the Board's rec
ommendations. (16.16) Finally it [**15) was provided
(19.21): "Any Board established by the provisions of
this Charter may be abolished and the facilities, powers
and duties of said Board transferred to a department of
the City Government either then existing or to be estab
lished by the City Council for the assumption thereof,
upon the two-thirds majority vote of the total member
ship of the City Council and the Board being abolished
meeting in joint session. "

It seems apparent from tbese charter provisions that
there is no separation of the corporate functions of the
City concerning its public utilities and employees en
gaged therein with provisions for their operation in a
manner distioctly apart from other City functions. On
the contrary, these utilities and the employees engaged
therein are clearly subject to and regulated by the exer
cise of the legis1ative powers of the City. Not only does
the City Council have the [*755) final decision on the
utilities budget, rates and disbursements but the Board
may even be abolished and its facilities, powers and du
ties transferred to a department either then existing or
to be established by the City Council. It is true that the
members of the Board have a vote on the matter [**16)
of abolishment in a joint meeting with the Council and
that a two-thirds vote of the joint meeting is required
for this purpose. (This is also required for certain uses
of reserves and funds.) Thus the members of the Board
are made in effect ex officio members of the Couocil
for certain matters upon wltich they may vote. This is
certainly the exact opposite of the kind of separation
referred to as required in the Clouse and Jnlian cases
and shows that the regulation and control of utilities is
wholly within the legis1ative powers of the City. Instead
of being set up in the nature of a separate municipal
corporation with power to sue and be sued (wltich is
not granted) the Board is only an administrative body or
department ofthe City Govermnent, with certsin legisla
tive powers delegated to it by the Charter with reference
to employees (as hereinafter shown) and with its mem
bers being part of the legislative department of the City
for certsin purposes. It may be noted also that the Board
bas functions concerning and control over establishment
and operation of parks and recreation areas, wltich bas
to some extent been held to be a governmental function.
(63 C.J.S. 317, § 907, p. 686, [**17) § 1057.) This
authority also is subject to the action and approval of the
Council.

The Charter provision as to employees isvery different
from the one in the statute considered in the Jnlian case

-----_.------
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(222 S. W.2d, I.e. 722) under which employees served
oniy during the pleasure of the Board. The Charter pro
vision (16.14) is that "employees shall be hired, pro
moted, reduced or discharged in accordance with rules
established by the Board designed to secure and retain
employees strictly on the basis of their merit and without
regard to favoritism. " This is a delegation oflegislative
power by the Charter to the Board to set up a merit sys
tem of employment, separate from the merit system pro
vided by the Charter (6.5, 6.6) for other City employees
in its classified service. It is specified that this is to be
done by "rules established by the Board" and the Board
has no authority to do it in any other way, certainiy not to
contract away this authority. If this duty is legislative, it
cannot become a matter ofbargaining and contract. (City
of SpringjielJi v. Clouse, supra, 206 S.W.2d, I.e. 545;
see also City of Los Angeles v. Los Angeles BuilJiing
and Construction Trades Council, (Cal.), [**18J 210
Pac.2d 305; Miami Ilbter Ilbrkr Local No. 654 v. City
of Miami, 157 Fla. 445, 26 So.2d 194; MUgford v.
Mayor and City Council ofBaltimore, (Md.), 44 Atl.2d
745; Detroit v. Division 26 ofAmalgamated Assn. of
Street, Electric Railway and Motor Coach Employees,
332 Mich. 237, 51 N. W,2d 228; New York Transit
Authority v. Loos, 154 N. Y.S.2d 209; City of Cleveland
v. Division 268 of Amalgamated Assn. of Street &
Electric Railway & Motor Coach Employees, (Ohio), 90
N.E.2d 711; Reakley County Municipal Electric System
v. Vick, (Tenn.) 309 S. W,2d 792; McQuillin Municipal
Corporations § 12.140).) As said in the Los Angeles
case (210 Pac.2d, I.e. 311) "to hold to the contrary
wonid be to sanction government by contract instead of
government by law." Upon consideration of the Charter
as a whole, we think the matter ofqualifications, tenure,
compensation and working conditions in this public ser
vice involves the exercise of legislative powers. The
City Council controls the amounts available for compen
sation by its authority over the rates, budget and appro
priations. The Board has authority oniy to establish and
follow merit system rules. The Legislative Department
of the City even has [**19) theuitimate power to abolish
the Board and have its functions transferred to another
department of the City government then existing or es
tablished by the Council for that pmpose. It is a famil-

iar principle of constitutiouallaw that no legislature can
bind itself or its successor [*756] to make or continue
any legislative act. As we held in the Clouse case, §
29, Art. I, Constitution, does not confer any collective
bargaining rights upon public officers or employees in
their relations with municipal government and we hold
that it is not applicable to the situation in this case be
cause there is no such separation of the public utilities
of the City from its general governmental functions and
legislative powers as wonid be reqnired to make it ap
plicable. Therefore, our conclusion is that under the
present Charter of the City the whole matter of qualifi
cations, tenure, compensation and working conditions in
the City's public utilities involves the exercise oflegisla
tive powers and cannot become a matter of bargaining
and contract.

As to the jurisdiction of the State Board of Mediation,
we think it must be held that it has no jurisdiction in mu
nicipalities in which there [**20) is no separation of mu
nicipally owned public utilities with provision for their
operation in some manner distinctly apart from other city
functions so that their employer and employee relations
conid be handled on a basis similar to private industry.
That is the construction we place on the Julian case and
we think must follow from our construction of § 29,
Art. I, Constitution. Therefore, we hold that where, as
here, the whole matter of qualifications, tenure, com
pensation and working conditions in the City's public
utilities involves the exercise of the City's legislative
powers, so that these matters cannot become a matter of
bargaining and contract, then the King-Thompson Act is
not applicable and the State Board of Mediation is with
out jurisdiction. Since we hold the King-Thompson Act
is not applicable in this case, the questions raised herein
as to its constitutionality become moot questions in this
case and, therefore, will not be considered herein.

The judgment and decree of the Conn is affirmed as to
declarations I and 8 and reversed as to all other declara
tions and the cause is remanded with directions to make
new declarations in lieu of declarations 2 to 7 inclnsive
[**21) in accordance with the views herein expressed.

All concur.
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Nelson Hoover, Joe Gold, E. B. Harris, George Walters, Sam B. Hoefgen, W. N. Hackney, L. E. Wright,
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No. 41904

Supreme Court of Missouri

361 Mo. 659; 236 S.W.2d 348; 1951 Mo. LEXIS 555

January 8, 1951

SUBSEQUENT HISTORY: [•••1)

Motion for Rehearing or to Transfer to Bane Overruled
February 8, 1951.

PRIOR HISTORY:
Appeal from Christian Circuit Court; Hon. Thm R.
Moore, Judge.

DISPOSITION: Reversed and remanded (with direc
tions).

CORE TERMS: consumer, natural gas, impounded, re
duction, distributor, interstate, public utilities, effective,
unjust enrichment, intrastate commerce, state law, allo
cable, lawfully, customers, intrastate, excessive, regu
latory authority, judgment declaring, new rate, retroac
tively, instituted, collected, declaratory judgment, un
conditionally, conditional, depository, municipal, fix
ing, Natural Gas Act, time to time

HEADNOfES:
PUBLIC UTILITIES: Interstate Gas Rate Rednction:
Federal Power Commission Without Jurisdiction Over
Local Rates. While the reduction of interstate gas rates
ordered by the Federal Power Commission was intended
to benefit ultimate consumers, said Commission is with
out jurisdiction to regulate local intrastate rates or to
order a reduction thereof in order to give the ultimate
consumers the benefit of the interstate reduction.

PUBLIC UTILITIES: Interstate Gas Rate Reduction:
Impounded Fund Subject to State Law. The distribu
tion of the fund impounded in a federal court during the
unsuccessful appeal of a rate reduction on interstate gas

rates is governed by state law.

PUBLIC UTILITIES: Municipal Corporations: Public
Service Commission: Utility Company Acquired by
City: Respective Powers of Commission and City.
Before the City of Springfield acquired the gas com
pany the Public Service Commission had power to fix
rates but not to declare or enforce any principles [···2)
of equity. After the city acqUired the propenies, said
city had the right to fix the rates.

PUBLIC UTILITIES: Municipal Corporations: Equity:
Interstate Gas Rate Reduction: Ultimate Consumers Not
Entitled to Impounded Fund: No Unjust Enrichment.
The gas company and its successor the City of
Springfield charged the COllSWllefS the lawful rate and
were entitled to receive theit respective shares of the
fund impounded during the appeal of the interstate gas
rate reduction. The city has acquired the interest of
the gas company in such fund. The ultimate consumers
have no right to share in said fund. There was no unjust
enrichment.

ACTIONS: Declaratory Judgment Ordered. A declara
tory judgment is ordered.

SYLLABUS: Declaratory judgment action. Plaintiffs
are gas consumers in the City of Springfield. The
Federal Power Commission ordered a reduction in in
terstate gas rates and a fund was impounded in a federal
court during the pendency of the appeal. The City of
Springfield acquired the gas company, together with its
rights in the impounded fund, while the appeal was still
pending. Such rights of both the gas company and sub-
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sequently the city are controlled by state [***3) law,
and not by the Federal Power Commission. The city
is entitled to receive said fund. A judgment awarding
plaintiffs part of the fund is reversed and remanded.

COUNSEL: A. P. Stone, Jr., for appellants.

(I) Plaintiffs' rights are to be determined under
Missouri law. Cities Service Gas Co. v. Federal Power
Commission, 176 F. (2d) 548. (2) Natural gas act is
limited to regulation of sales in Interstate Commerce for
resale, leaving the states regulation of intrastate distri
bution and sale. 15 U.S.C.A., Sec. 7l7(b); Central
States Electric Co. v. Muscatine, 324 U.S. 138, 65
S. Ct. 565, 89 L. Ed. 801; Cities Service Gas Co.
v. Federal Power Commission, supra, I.c. 552. (3)
Plaintiffs have no right, title or interest in and to im
pounded fund, and defendants are entitled to declaratory
judgment to that effect. Straube v. Bowling Green Gas
Co., 227 S.w. (2d) 666; State ex reI. Watts Engineering
Co. v. Public Service Comm., 275 Mo. 108,204 S.w.
385; Wright v. Central Kentuclcy Natural Gas Co., 297
U.S. 537, 56 S. Ct. 578, 80 L. Ed. 850, affirmed 260
Ky. 361, 85 S.w. (2d) 870. (4) Straube v. Bowling
Green Gas Co., supra, was ruled correctly and is in
hartnony with case law of this [***4) and other juris
dictions. Relationship between local distributurs and
ultimate consumers was contractual. St. Louis Brewing
Assn. v. St. Louis, 140 Mo. 419, 37 S.W. 525. (5)
Since each ultimate consumer paid to local distributur a
single, indivisible, fixed and definite sum computedpur
suant to legally established rate schedules and pursuant to
contract, no portion thereof can be recovered. Cupples
Co. v. Mooney, 25 S.w. (2d) 125, (6) Such recovery
may not be had on theory of constrnctive trust or unjust
enrichment. Consolidated Flour Mills v. Ph. Orth Co.,
114 F. (2d) 898; Moundridge Milling Co. v. Cream
of Wheat Corp., 105 F. (2d) 366; Continental Baking
Co. v. Suckow Milling Co., 101 F. (2d) 337; Mattingly
v. G.B.R. Smith Milling Co., 183 Miss. 50S, 184 So.
635; lA. Campbell Co. v. Ho1sum Baking Co., 15
Wash. (2d) 239, 130 P. (2d) 333. (7) Not having been
deceived or defrauded, ultimate consumers lost all title
and interest in fimds paid under legally established rates.
O'Connor-Bills, Inc., v. Washburn Crosby Co., 20 F.
Supp. 460; Johnson v. Igleheart Bros., 95 F. (2d) 4,
certiorari denied 304 U.S. 585, 58 S. Ct. 1058, 82 L.
Ed. 1546; Golding Bros. Co. v. Dumaine, 93 F. [***5)
(2d) 162, certiorari denied 303 U.S. 660, 58 S. Ct. 7~,
82 L. Ed. 1118. (8) Money paid voluntarily and WIth
full knowledge of facts cannot be recovered. Pure Oil
Co. v. Thcker, 164 F. (2d) 945; Heckman & Co. v.
I. S. Dawes & Son, Inc., 12 F. (2d) 154; Ferguson v.
Butler County, 297 Mo. 20, 247 S.W. 795; Wilkins v.

Bell's Estate, 261 S.w. 927. (9) Plaintiffs are not en
titled to declaratory judgment on theory of constructive
trust. Defendants have not been guilty of fraud, actual
or constructive, which is essential element of construc
tive trust. Suhrev. Busch, 343 Mo. 679, 123 S.w. (2d)
8; Beach v. Beach, 207 S.W. (2d) 481; Gwin v. Gwin,
219 S.W. (2d) 282. (10) To establish constructive trust,
proof must be so clear, cogent, unequivocal and positive
as to exclude every reasonable doubt. Vardell v. Vardell,
222 S. W. (2d) 763; Trieseler v. Helmbacher, 350 Mo.
807, 168S.W. (2d) 1030; Tobinv. Wood, 159S.W. (2d)
287. (II) Constructive trusts are predicated on unjust
enrichment. Lucas v. Cetural Missouri Trust Co., 350
Mo. 593, 166 S.W. (2d) 1053; Suhre v. Busch, 123
S.W. (2d) I.c. 16; Equity Corp. v. Groves, 295 N.Y.
8, 60 N.E. (2d) 19; Metzger v. Cruikshank, 162 Pa.
Sup. 280, [***6] 57 Atl. (2d) 703; Uuion Guardian
Trust Co. v. Emery, 292 Mich. 394, 290 N.W. 841.
(12) There is no unjust enrichment where, as in the
case at bar, ultimate consumers never paid and distribu
tors never collected more than legally established rates.
Straube v. Bowling Green Gas Co., supra, I.c. 671.
(13) Declaratory judgment sought by plaintiffs would
violate established principles of Missouri law govern
ing distributors and ultimate consumers. Public Service
Commission had exclusive jurisdiction of rates of the
Springfield Company, and courts had no jurisdiction tu
determine such rates nor tu outline theory upon which
they should have been established. Secs. 5645, 5646
(12),.R.S. 1939; State ex reI. Kansas City P. & L. Co.
v. Buzard, 350 Mo. 763, 168 S.w. (2d) 1044; May
Dept. Stores Co. v. Union Electric L. & P. Co., 341
Mo. 299,107 S.W. (2d) 41; State ex reI. Fed. Reserve
Bank of K.C. v. Public Service Commission, 239 Mo.
App. 531, 191 S.W. (2d) 307. (14) Judicial review
of rates of the Springfield Company could have been
had only in strict accordance with statutory procedure;
and upon such review, courts would have been lim
ited to affirmance or reversal oforders of Public Service
[***7) Commission. Sec. 5690, R.S. 1939; State ex
reI. Public Service Commission v. Padberg, 346 Mo.
1133, 145 S.W. (2d) 150; State ex reI. Chicago Great
Western Ry. Co. v. Public Service Commission, 330
Mo. 729, 51 S.W. (2d) 73, certiorari denied 287 U.S.
641, 53 S. Ct. 89,77 L. Ed. 555; Peoples Thl. Exch. v.
Public Service Commission, 239 Mo. App. 166, 186
S.W. (2d) 531. (15) The Springfield Company could
not have accepted more or less than established rate.
Sec. 5646 (12), R.S. 1939; Sonken-Galamba Corp.
v. Mo. Pac. Ry. Co., 225 Mo. App. 1066, 40
S. W. (2d) 524. (16) Public Service Commission may
make prospective changes in rate schedules, but there
can be no retroactive recovery of monies paid under ap
proved rate schedules. May Dept. Stores Co. v. Uuion
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Electric L. & P. Co., 107 S.W. (2d) I.e. 57; State ex
reI. Kansas City P. & L. Co. v. Buzard, 168 S. W.
(2d) I.e. 1046; Sonken-Galamba Corp. v. Mo. Pac.
Ry. Co., 40 S.w. (2d) I.e. 529; Straube v. Bowling
Green Gas Co., supra. (17) After March 26, 1945, city
and its board of public utilities have had exclusive ju
risdiction to fix rates without "any regulation except the
will of its own citizens." Sec. 6609 (XXXVm, R.S.
1939 (reenacted [***8] Laws 1945, p. 1226). Laws
1945, p. 1270, as amended Laws 1947, p. 400; Sees.
6610.1 to 6610.11, Mo. R.S.A., 1939; State ex reI.
City of Sikeston v. Public Servo Commission, 336 Mo.
985, 82 S. W. (2d) 105; Missouri Power & Light CO. V.

City of Pattonsburg, 343 Mo. 1128, 125 S.W. (2d) 20.
(18) Public Service Commission law is unconstitutional
and inapplicable as to municipaily-owned utilities. City
of Columbia v. State Public Service Commission, 329
Mo. 38,43 S.W. (2d) 813. (19) Fixing of utility rates
is legislative function. State ex reI. Laundry, Inc., V.

Public Service Commission, 327 Mo. 93,34 S.W. (2d)
37; State ex reI. Kansas City P. & L. Co. v. Buzard,
168 S.w. (2d) I.e. 1045; St. Joseph Stock Yards Co.
v. U.S., 298 U.S. 38, 56 S. Ct. 720,80 L. Ed. 1033.
(20) Legislative action of city and its board of public
utilities in fixing utility rates is not subject to review
under Administrative Review Act. Art. V, Sec. 22,
Constitution of Missouri; Laws 1945, p. 1504; Sees.
1140.101 to 1140.110, Mo. R.S.A., 1939; Bradford V.

Phelps County, 357 Mo. 830,210 S.W. (2d) 996.

Arch A. Johnson and W. D. Thtlow for respondents.

(I) It rests upon each party to establish [***9] their
title. Webb V. City of East Prairie, 221 S.W. (2d) 153;
Johnson V. McAboy, 350 Mo. 1086, 169 S.W. (2d)
932. (2) The facts being stipulated the proper judgment
to be rendered was a mere legal conclusion. Union Natl.
Bank of Wichita V. Lamb, 360 Mo. 81,227 S.w. (2d)
60. (3) The act of both regulatory bodies must be read
and construed together. It has been directly so decided
by the Supreme Court ofthe United States and this court.
Both bodies have a common purpose, that is, the pro
tection of the ultimate consumers of natural gas from
excessive rates. Federal Power Commission V. Hope
Natural Gas Co., 320 U.S. 591, 64S. Ct. 281; Colorado
Interstate Gas CO. V. Federal Power Commission, 324
U.S. 581, 65 S. Ct. 829; Federal Power Commission
v. Interstate Natural Gas Co., 336 U.S. 581, 69 S. Ct.
775; State ex reI. V. Homes, 231 S.W. (2d) 185. (4)
It has been repeatedly decided by the Supreme Court
of the United States that the purpose of the Natural Gas
Act was to occupy the field that the states could not enter
and create a comprehensive scheme of regulation com
plementary in its operation to that of the states without
confusion of functions. Public Utiliry Comm. v. United

[***10] Fuel Gas Co., 317 U.S. 450, 63 S. Cl. 369,
87 L. Ed. 396; Federal Power Comm. v. panhandle
Eastern Pipe Line Co., 337 U.S. 498, 69 S. Ct. 1251,
93 L. Ed. 1499; Federal Power Comm. V. Eastern Ollio
Gas Co., 70 S. Ct. 266; Smith v. Illinois Bell Tel. Co.,
282 U.S. 133, 75 L. Ed. 255. These decisions will be
followed by this court. Weiss v. Leaon, 225 S.W. 127.
(5) The 1938 over-all rate is modified when the acts of
both regulatory bodies are construed together. The 1938
overall rate as fixed and established by the Public Service
Commission of Missouri in 1938 was, on July 28, 1943,
modified and reduced by the act of the Federal Power
Commission, acting in accordance with the Natural Gas
Act in reducing the price that the Cities Service Gas
Company could legally charge the distributor for nat
ural gas in Springfield for resale to the ultimate con
sumers. (6) Each month when the money was received
under the impounding order it related back to the time
it was collected from the ultimate consumers. Knapp v.
Alexander, 237 U.S. 162,59 L. Ed. 891; Ozark Lumber
CO. V. Franks, 156 Mo. 673; Williams v. State, 25
N.Y.S. (2d) 968. (7) The sole purpose of the stay or
der and the order of the [*"11] court in impounding the
fund was to make the collectiou by the distributor of that
part of the fund so impounded conditional. The fact that
there was a condition attached by the impounding of the
fund cannot be ignored or denied. Lewis V. Lewis, 354
Mo. 415, 189 S.W. (2d) 557. (8) It is a condition sub
sequent. Morgan V. Stewart, 173 Mo. 207. (9) Horne
V. Bland, 133 Ark. 567,203 S.w. 5. The same result is
reached under the well established equitable rule, where
the purpose for wllich the transfer is made fails a con
structive trust arises. Platte V. Huegel, 326 Mo. 776,
32 S.w. 605; Sanford v. Van Pelt, 314 Mo. 175, 282
S. W. 1022; 26 R.C.L., p. 1216. (10) A constructive
trust is defined as the devise used by chancery to compel
one who nnfairly holds property to convey that interest
to another to whom it justly belongs. It is equally ap
plicable to wllich of the respective claimants should be
given the fund in controversy. Wier v. Kansas City, 366
Mo. 882,204 S.W. (2d) 268; Motley's Athur. V. Thbor,
271 S.W. 1064; Kerber v. Rowe, 348 Mo. 1125, 156
S.W. 925; Suhrev. Busch, 343 Mo. 679,123 S.w. (2d)
8; Lucas v. Central Mo. nust Co., 350 Mo. 593, 166
S.w. (2d) 1053; Bender V. [**'12] Bender, 281 Mo.
473, 120 S.W. (2d) 929; Rich V. Williams, 22 S. W.
(2d) 726; Proffit v. Houseworth, 231 S.W. (2d) 612.
(11) Federal Power Commission V. Interstate Natural
Gas Co. controls instead of the Muscatine,. Iowa, case.
Federal Power Commission v. Natural Gas Co., 336
U.S. 377, 93 L. Ed. 895,69 S. Ct. 775. (12) Bowling
Green Gas Co. case. That case was tried and submit
ted both in the triaI court and the Supreme Court on
the express admission that the schedule of rates fixed by
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the Public Service Commission of Missouri alone con
trols. (13) In the instant case the Federal Court only
referred to the state court the question of whether un
der state law the distributor, or the ultimate consumers,
suffered a loss by the impounding of the fund. (14)
The appellants' claim to title is based almost exclusively
upon the Bowling Green Gas Company case which has
no application except it very accurately defines the law
of unjust eurichment as follows: "Appellants' (the ul
timate consumers) right of recovery on any theory of
unjust enrichment necessarily depends upon whether by
the receipt of the fund respondent was enriched at the
loss and expense of the appellants. "

JUDGES: Van Osdol, C. [***13) Lozier and
Aschemeyer, Cc., concur.

OPINIONBY: VAN OSDOL

OPINION: ['664) ["349) Plaintiffs, individually and
as representatives of a class (ultimate consumers of nat
ural gas at Springfield, Missouri), instituted this ac
tion against defendant, City of Springfield, and against
City's Board of Public Utilities, seeking a judgment
declaring that the nltimate consumers are entitled to a
fund of $ 803,366.37 allocable to the "city gate" of
Springfield and now held in a depository pursuant to
an order of the United States Circuit Court of Appeals,
Tenth Circuit. The fund represents the difference be
tween the old stipulated rate charged for natural gas by
Cities Service Gas Company and collected from the dis
tributors, City of Springfield and its Board of Public
Utilities, and their predecessor, Springfield Gas and
Electric Company, and the new rate determined by the
Federal Power Commission to be a rate affording Cities
Service a fair and reasonable return. Cities Service Gas
Company v. Federallbwer Commission, 10 Cir., 155
F. 2d 694. Defendants by answer prayed for a judgment
declaring that neither plaintiffs nor any ultimate gas con
sumers have any right, title or interest in [***14) or to
the impounded fund. The trial court rendered a judg
ment declaring that the Board of Public Utilities of the
City of Springfield is entitled to $ 154,822.77 of the im
pounded fund, and that the ultimate domestic and com
mercial consumers of natural gas at Springfield are enti
tled to $ 648,543.60, a $ 30,000 attorney fee to be paid
to plaintiffs' counsel from [**350) the amount which
the trial court declared shonld be awarded to the ulti
mate consumers. Plaintiffs did not appeal. Defendants
have perfected this appeal.

[*665) The case was tried upon stipulated facts. The
stipulationoffacts andappended exhibits comprise many
pages. We will try to set out in the course of this opin-

ion the facts material to our review of the cause; how
ever, for a more extensive examination of the historical
background of the instant litigation, reference may be
made to Cities Service Gas Company v. Federal Power
Commission, supra, as reported in 155 F. 2d 694, and
in 176 F. 2d 548.

Springfield Gas and Electric Company was incorpo
rated in 1927 and, untiI March 26, 1945, that company
operated utility properties in Springfield, including a
natural gas distribution system. Springfield [."15) Gas
and Electric Company, paying a stipulated rate, pur
chased its natural gas for resale to local consumers in
intrastate commerce from Cities Service Gas Company,
an interstate wholesaler of natural gas. Since the en
actment of the Natural Gas Act of 1938, 15 U.S. CA. §
717, the Federal Power Commission has had jurisdiction
over rates to be charged for natural gas supplied in inter
state commerce. Springfield Gas and Electric Company
resold the natural gas, so purchased from Cities Service
Gas Company, to the ultimate consumers of natural gas
at Springfield in intrastate commerce at rates approved
by the Public Service Commission of Missouri, which
Commission had jurisdiction to determine rates to be
charged by the Springfield Gas and Electric Company
for gas sold to the ultimate consumers in intrastate com
merce.

March 26, 1945, alI of the properties of Springfield
Gas and Electric Company were conveyed to defen
dant City of Springfield including "all rights which the
Springfield Company might have had, but for the afore
said conveyance to the City, to collect and receive that
portion of the fonds impounded in the United States
Circuit Court of Appeals for the Thnth Circuit which
[***16] accrued by reason of excessive rates by Cities
Service for gas furnished at wholesale to the Springfield
Company prior to March 26, 1945." After City's ac
quisition of the utility properties, City continued to pay
Cities Service for natural gas at the rate theretofore paid
by Springfield Gas and Electric Company until a new
contract was entered into June 28, 1947, effective as of
April 23, 1947, between Cities Service and City's Board
of Utilities, which contract stipulated rates approved by
the Federal Power Commission.

July 28, 1943, the Federal Power Commission had
entered an order effective September I, 1943, directing
Cities Service Gas Company to reduce its rates inconnec
tion with its sale ofnatural gas in interstate commerce to
many local distributors in Kansas, Nebraska, Oklahoma
and Missouri, including the local distributor, Springfield
Gas and Electric Company. Cities Service instituted an
action in the United States Court of Appeals for the Thnth
Circuit to review the Federal Power Commission's rate-
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reduction order; and, upon request of Cities Service, a
stay of the Federal Power Cornntission's [*666] order,
pending the determination of the action, was granted
conditionally [***17) upon the monthly payments by
Cities Service into a designated depository in amounts
representing the difference between the old rate and the
new rate ordered by the Cornntission. The stay order
further provided that, "upon the final determination of
this proceeding on review, such moneys (the impounded
funds) shall be paid out in such manner and in such
amounts as this conn by further order shall direct, to
the persons finally adjudged in this review proceeding
to be entitled thereto and in accordance with the final
adjudication with respect to the Cornntission's order. "

Upon review, the order of the Federal Power
Cornntission of July 28, 1943, was affirmed by the
United States Circuit Court ofAppeals (155 F. 2d 694).
November 12, 1946, the petition of Cities Service to the
Supreme Conn of the United States for certiorari was
denied (329 U.S. 773, 67 S. Ct. 191); and Jannary 6,
1947, a rehearing was denied by the Supreme Court of
the United States (329 U.S. 832, 67 S. Ct. 489).

[**351) March 26, 1947, Cities Service filed a
new schedule of rates pursuant to the affirmed or
der of the Federal Power Commission, which sched
ule, as amended, was accepted by the Federal Power
Commission [***18] May 2, 1947.

August 4, 1947, a Master, appointed by the United
States Circnit Conn of Appeals, filed a plan for distri
bution of the impounded fund. The Master's plan was
approved and a number of claims, including a claim
of City Utilities of Springfield, were heard and deter
mined. Concerning the Springfield claim, an order was
entered as of August 19, 1947, as follows, "The claims
of the City Utilities of the city of Springfield, Missouri,
and * * * hereby are granted, the amounts of refunds
allocable to the respective 'city-gate' of each of such
cities hereafter shall be fixed by order of Conn." (The
granting of the claim of City Utilities of Springfield
was not an adjudication that the ultimate consumers of
Springfield were not entitled to receive the funds in con
troversy.) Subsequently, it was determined that the ex
cess charges, allocable to the city gate at Springfield,
over and above the rates as reduced by the Federal Power
Cornntission's order of July 28, 1943, on purchases by
the Springfield Gas and Electric Company amounted to $
290,451.91, and on purchases by the municipal utilities
of Springfield, $ 512,914.46, a total of $ 803,366.37.
The Master's approved plan also [***19) made any re
fund to eligible customers of distributors conditional
upon "a satisfactory written disclaimer" to be filed in
the cause by the distributor. No such disclaimer has

been filed by Springfield Gas and Electric Company, or
by City of Springfield or irs Board of Public Utilities.

September 30, 1947, after the order verifying the
amount due for excess charges, the plaintiffs instituted
the instant action. However, the Supreme Conn of the
United States granted the writ of certiorari [*667) in the
case of Federal Power Cornntission v. Interstate Natural
Gas Company, and further proceedings in the instant
case were suspended pending the opinion of the Supreme
Conn in the Interstate Natural Gas Company case, which
case was decided April 18, 1949. 336 U.S. 577, 69 S.
Ct. 775. After the decision in the Interstate Natural Gas
Company case, plaintiffs herein filed a motion in the
United States Circuit Conn of Appeals for permission
to intervene in the case of Cities Service Gas Company
v. Federal Power Commission, supra. Movants also
filed an intervening petition, and a motion for summary
judgment on the pleadings. The movants-petitioners
contended it was the duty of the [***20) Circuit Conn
of Appeals to determine the ultimate ownership of the
impounded fund and to make distribution thereof. The
petition for intervention was denied, the Circuit Conn of
Appeals holding that the fund as allocable to Springfield
should remain with the Circuit Conn of Appeals "to be
ultimately distributed by it in accordance with the judg
ment of the state conn." Cities Service Gas Company
v. Federal Power Commission, supra, 176 F. 2d 548, at
page 553.

Plaintiffs-respondents are right in saying that the
Congressional objective in passing the Natural Gas Act
was to benefit ultimate consumers by requiring a reduc
tion in excessive rates charged in interstate transporta
tion or sales to distributors. We can here say the Federal
Power Commission's rate-reduction order of July 28,
1943, has been of tremendous benefit to the ultimate
consumers of natural gas in Missouri. [As an example,
effective June 16, 1947, less than six months after the
Supreme Conn of the United States had denied a rehear
ing in the case of Cities Service Gas Company Yo Federal
1tJwer Commission (329 U.S. 832, 67 S. Ct. 489), the
City Council of Springfield approved a schedule of rates
to consumers of gas, [***21) which schedule effected
a reduction of approximately $ 100,000 a year in gross
revenue.) Respondents are mistaken, however, in saying
that the "overall rate" (as respondents term the rate pre
scn'bed by the Public Service Commission of Missouri
to be charged by the utility at Springfield in serving its
customers, the local ultimate consumers at Springfield)
was on July 28, 1943, modified and reduced by the or
der of the Federal Power Commission. The Natural Gas
Act was so framed and enacted as to complement and
in no manner usurp [**352) state regulatory authority.
It is clear the Act limited the jurisdiction of the Federal
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Power Commission to that segment of the industry en
gaged in interstate cornrnerce and that the Federal Power
Commission is without jurisdiction to regulate local in
trastate rates or order a reduction thereof in order to give
the ultimate consumers the benefit of any rate reduction
ordered by such Commission in rates between interstate
wholesalers and local intrastate distributors of natural
gas. Federal Power Commission v. Interstate Natural
Gas Company, supra; Central States Electric Co. v.
City of Muscatine, ['668J 324 U.S. I38, 65 S. Ct. 565;
Federal ['''22J Power Commission v. Hope Natural
Gas Co., 320 U.S. 59I, 64 S. Ct. 28I; Public Utilities
Commission v. United FUel Gas Co., 317 U.S. 456, 63
S. Ct. 369; Cities Service Gas Company v. Federal
Power Commission, supra, 176 F. 2d 548.

In Federal Power Commission v. Interstate Natural
Gas Company, supra, a case greatly relied upon by re
spondents, the distributors who sought return of the fund
created from their payments of excessive rates were sub
jectto the jurisdictionof the Federal Power Commission
and their claims to the fund were solely determinable by
federal law, since they were natural gas companies en
gaged in transportation or sale at wholesale of natural
gas in interstate cornrnerce. In the instant case the local
distributors, appellants, who seek the return of the fund
created from their payments of excessive rates, were and
are engaged in the sale of natural gas in intrastate com
merce. They were and are subject to the jurisdiction
of state regulatory bodies with respect to the distribu
tors' relations with their customers, and their claims to
the fund in controversy are determinable by state law
as were the local distributors and their claims in the
case of Central States Electric ['''23J CO. v. City of
Muscatine, supra.

The United States Circuit Court of Appeals has an
nounced it will make distribution ofthe impounded fund,
allocated to Springfield, being guided by the underly
ing principle of unjust enrichment. Cities Service Gas
Company v. Federal Power Commission, supra. In this
connection that Court said.

"Giving the distributing companies these impounded
funds, if lawfully they would have been compelled to
pass them on to the ultimate consumers in reduced
rates had we not interfered with the enforcement of
the Commission's order, would constitute unjust en
richment. On the other hand, giving to the ultimate
consumers of Springfield a part of these funds, if they
would not have been entitled by law to a rednction in
rates had we not interfered with the enforcement of the
order, would constitute a windfall to them and would
likewise constitute unjust enrichment. In other words,
equity requires that we place all parties as nearly as pos-

sible where they would have been had we not stayed
the Commission's order. Where the ultimate consumers
would have been in this case with respect to their munic
ipally owned gas company had the Commission's order
not been ['''24] suspended depends upon state law. It
depends upon whether the rates charged to Springfield
consumers are subject to regulation and upon whether
there is state authority which could have compelled a
readjustment of the local rate so as to pass on to the ul
timate consumers the benefit of the new rate established
by the Commission." I76 F. 2d 548, at page 552.

['669] In our state the legislative function of fix
ing just and reasonable rates of privately owned pub
lic utilities is vested in the Public Service Commission
of Missouri by our Public Service Commission Law.
See Chapter 35, R.S. 1939, particularly Sections 5592,
5645, 5646, 5647 and 5690, Mo. R.S.A. Chap. 35, §§
5592, 5645, 5646, 5647 and 5690. The Public Service
Commission has no power to declare or enforce any prin
ciple of law or equity. The ultimate return to the utility
as a result of the rate fixed and subsequently charged
and collected will necessarily vary from time to time.
"The law, of course, did not require that the rates at any
time yield any particular return. " State ex rei. Capital
City Rbter Co. v. Public Service Commission, 298 Mo.
524, 252 S. W. 446. Where the utility is municipally
owned, the ['''25] legislative function of fixing rates
is in the municipality to be in no way affected by any
["353] regulation "except the will of its own citizens."
Missouri Power & Light Co. v. City of Pattonsburg,
343 Mo. I/28, /25 S. W. 2d 20; State ex reI. City of
Sikeston v. Public Service Commission, 336 Mo. 985,
82 S. W. 2d lO5. Generally the appropriate legislative of
ficers of the municipality fix the rates and change them
from time to time as the operation of the utility may
require. The Board of Public Utilities of the City of
Springfield presently has the power to fix rates subject
to the approval of the City Council. Laws of Missouri
1945, p. 1272, Mo. R.S.A. § 6610.6. After the City
of Springfield acquired the Springfield utilities, the City
Council fixed the rates until the creation ofCity's Board
of Public Utilities, April 1, 1946.

The cost of some cornrnodity (for example, natural
gas) essential to the operation of a utility may vary and
for some reason become less than the cost at the time
the rates to consumers are fixed or approved by the
Public Service Commission (or other regulatory author
ities, such as a city, or a city's board of public utilities)
in the exericse of [**"26] its rate-making powers in the
utility's intrastate sales of natural gas in Missouri. The
Commission (or other regulatory authority) in the ex
ercise of its rate-making powers may modify or change
the rate to consumers, the Commission having in ntind
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such reduced operation cost and other ever-ehanging op
eration costs and the ever-ehanging rate base to be con
sidered in fixing rates. In this manner the Commission
may in some measure pass on to the ultimate consumers
the benefit of the utility's reduced operating costs. The
Commission fixes rates prospectively and not retroac
tively. Our courts do not fix rates. Our courts may ouly
review, and affirm or set aside or reverse and remand
the Commission's rate-fixing orders. Our courts cannot
make the Commission do retroactively and our courts
cannot retroactively do that which the Commission, or
other rate-making body, ouly does prospectively. And
we believe we cannot determine the ownership of the
funds in controversy upon a basis of an investigation of
what a regulatory authority might have done but [*670)
for the stay of the Federal Power Commission's order.
This is because, as we nnderstand it, property rights de
volve upon effective [***27) lawful rate-fixing orders.
Straube v. Bowling Green Gas Co., 360 Mo. 132, 227
S. W. 2d 666.

(By Public Service Commission's Supplemental
Report and Order of April 24, 1944, the gross operat
ing revenue of Springfield Gas and Electric Company's
"Gas Department" was reduced by $ 31,000 for the year
1944, and, by the Commission's Supplemental Report
and Order of May 7, 1945, the gross operating revenue
of the Gas Department of the Company was reduced in
an amount computed at the rate of $ 3000 per month
for the year 1945. The City Council of Springfield by
ordinance, effective April I, 1946, determined new and
reduced rates to domestic and commercial consumers at
Springfield. We cannot say the orders and ordinance
were promulgated or enacted in any contemplation of
the reduction of interstate rates as ordered by the Federal
Power Commission.)

It is true, as respondents urge, that the monthly pay
ments by Cities Service into the depository designated
by the United States Circuit Court of Appeals were, in
a sense, conditional upon that Court's action in the re
view of the order of the Federal Power Commission.
But the money paid into the impounded fund by Cities
Service had been paid [***28) to Cities Service by the
Springfield utility out of its own funds. Respondents,
ultimate consumers of gas at Springfield, were not mak
ing conditional payments for the gas furnished them by
the Springfield Gas and Electric Company and by the
City Utilities of Springfield in accordance with the ef
fective rates approved by the Public Service Commission
and by the City Council and the Board of Public Utilities
of Springfield.

No ultimate consumer had ever made a request or a
demand that any of the money collected by the utility
from its customers at Springfield in accordance with rate

schedules in force and effect as approved by the Public
Service Commission, or as fixed by the City Council
of Springfield or by City's Board of Public Utilities,
should be ordered set apart, segregated or [**354) im
pounded to await the event of the decision upon the re
view of the Federal Power Commission's order. And
neither the Public Service Commission nor City Council
of Springfield or Springfield's Board of Public Utilities
has made such an order. The money collected by the
utility at Springfield came into its hands uncondition
ally. There is no allegation, stipulated fact or contention
tending [***29] to support any inference of any taint of
fraud in the action or in the procurance of the action of
the rate regulatory authorities in establishing or approv
ing the rates charged. We think it could not be soundly
said there was anything wrongful in the collection of
money by the Springfield utility pursuant to the rates as
effectuated by the respective rate-making [*671] author
ities of Missouri. Respondents were paying to the local
utility that to which it was lawfully entitled.

We are of the opinion that Springfield Gas and Electric
Company, and defendants-appellants, City and Board of
Public Utilities of Springfield, lawfully and uncondi
tionally came into the possession, custody and control of
the moneys paid by respondents for gas furnished them
in intrastate commerce pursuant to lawful rates fixed by
rate-making authorities of Missouri. There was no en
croachment upon the rights of respondents. They have
paid no more than the rates lawfully in effect. In our
opinion the money so unconditionally paid as prescribed
by the lawfully promulgated and effective rates became
and was the property of the distributors, appellants. We
cannot ignore our regulatory laws, and we will [***30)
give effect to constitutional provisions as we nnderstand
them. We have said that when the established rate of a
utility has been followed, the amount so collected be
comes the property of the utility, of which it cannot be
deprived by either legislative or court action without
violating the due process provisions of the state and fed
eral constitutions. Straube v. Bowling Green Gas Co.,
supra.

It is our view that, if the impounded fund in contro
versy or a part thereof were paid over to respondents, it
would "constitute a windfal1to them and would likewise
constitute unjust eurichment. "

The judgment should be reversed and the cause re
manded with directions to enter a declaratory judgment
in harmony with this opinion.

It is so ordered. Lozier and Aschemeyer, CC., concur.

PER CURIAM: -- The foregoing opinion by Van
Osdol, C., is adopted as the opinion of the court. All
the judges concur.

._--_._-_.---------------
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OPINION: [*1151

On July 31, 1996, James M. Brophy, president and
chiefexecutive officer of51. Luke's Northland Hospital.
sent a letter to the North Kansas City Hospital Board of
Trustees making 24 different requests for documents un
der Missouri's Sunshine Law §§ 610.010 to 610.032.

nl The specific infonnation requested is reflected in
Appendix A at the end of this opinion. Generally,
the requested documents related to (I) the Board of
Trustee's involvement in a condemnation proceeding be
tween St. Luke's and the city of Smithville over St.
Luke's Smithville campus and (2) the general operation
of North Kansas City Hospital and "related entities. "

nl All statutory references are to RSMo 1994 un
less otherwise noted.

[**21

On August 6, 1996, Michael E. Payne, President of
NKC Hospital, as custodian of ail hospital records, sent
St. Luke's a letter granting access to some of the re
quested documents but denying a majority of the re
quests. The substantive contents of that letter appear
in Appendix B at the end of this opinion. The letter
generally asserted that access to the records was denied
pursuant to § 610.010 et. seq. On August 7, 1996, the
Board of Trustees filed an action in the Circuit Court
of Clay County requesting a declaratory judgment vali
dating its refusal of access to St. Luke's. Specifically,
the Board asked the court to find (1) that NKC Hospital
itself was not a "public governtnental body;" (2) that cer
tain requested records were not "public records;" and (3)
that the actions of the Board in closing the records were
proper. The Board also requested an award of att,orneys'
fees and any other relief that the court deemed Just and
proper.

The triaI court heard the cause on January 16, 1997.
At that time, the Board delivered the requested doc
uments to the court for in camera review. At some
point prior to the entry of judgment, the Board pro

vided St. Luke's with access to further [**31 documents
relating to the Smithville campus in response to cer
tain requests. On February 21, 1997, the triaI court



984 S.W.Zd 113, *115; 1998 Mo. App. LEXIS 1957, **3
Page 161
LEXSEE

entered a declaratory judgment in favor of the Board.
The court found: (I) The Board and NKC Hospital are
distinct entities and that NKC Hospital is not a pub
lic governmental agency. Accordingly, [*116] the court
found that those documents which are records of NKC
Hospital, not the Board, are not public records; (Z)
Meritas Health Corporation and any other "related enti
ties" are not quasi-public governmental entities under the
Sunshine Law. Accordingly, the Trustees did not have to
reveal any documents, contracts, or agreements wi th any
related entity, including but not limited to Meritas and
Creekwood Ambulatory Surgery Center; (3) Many of the
records requested by SI. Luke's were properly closed
because they were protected from disclosure by law un
der Missouri and U.S. antitrust statutes, the Missouri
Trade Secrets Act, common law relating to trade secrets
and the Constitutional right to privacy. Based on these
findings, the trial court held that the Board had fully
complied with the provisions of the Sunshine Law.

In its first point, SI. Luke's claims the trial court erred
[**4] in finding that NKC Hospital was not a "public
governmental body" and that the documents retained by
the hospital were therefore not "public records. " While
conceding that it is itself a public governmental body, the
Board of Trustees maintains that the hospital is a separate
entity, that the operation of a hospital is not governmen
tal, and that the hospital's records are not subject to the
provisions of the Sunshine Law.

The trial court accepted the Board's arguments, ex
pressly finding that the Trustees do not control the day
to-day operation of NKC Hospital, hire physicians or
nurses, enter into managed care contracts, hire consul
tants, or take care of sick people. The court found that
these were things that NKC Hospital does as a separate
entity in day-to-day operation of the hospital. The court
found that the documents related to the day-to-day op
eration of the hospital do not "rise to the level" of the
Board of Trustees, and were therefore not "retained by
or of" the Board of Trustees. The trial court found that
North Kansas City Hospital was a separate entity from
the Board of Trustees that does not "govern" anyone or
anything, does not operate as a legislative or administra
tive [**5] governmental body, and is not deliberative in
nature. The court found that the hospital does not have
rule-making power and it is not quasi-judicial. Based
on these findings, the trial court concluded that North
Kansas City Hospital was not a "public governmental
body" and its records were not subject to the Sunshine
Law.

Both the trial court and the Board rely heavily on
Tribune Publishing Co. v. Curators of the Univ. of
Missouri, 661 S. W2d 575 (Mo. App. WD. 1983), for

the proposition that the governing board of an institu
tion and the institution itself are separate entities and that
the institution itself is not a public governmental body.
Their reliance is misplaced. Tribune is readily distin
guishable. Tribune held that the Board ofCurators of the
University of Missouri is sui generis and by the mandate
found in Article IX, § 9(a) of the Missouri Constitution,
is a separate entity from the university itself. 1d. at
579. The constitutional mandate significantly differen
tiated the Board of Curators from a normal corporate
board of directors. Id. No such constitutional mandate
comes into play with regard to the Board of Trustees
[**6] of North Kansas City Hospital. Furthermore, in
determining that the university itself was not a public
governmental body, the Tribune court construed a def
inition of "public governmental body" from an earlier
version of the Sunshine Law which did not encompass
administrative governmental entities. Tipton v. Barton,
747 S. W2d 325, 329 (Mo. App. E.D. 1988). Since
Tribune, the Legislature has amended the Sunshine Law
to, among other things, expand the definition of "public
governmental body" to specifically include administra
tive or executive bodies. Id.

Section 610.010(4) currently provides that a "public
governmental body" is:

Any legislative, administrative or governmental en
tity created by the constitution or statutes of this state,
by order or ordinance of any political subdivision or
district, judicial entities when operating in an adminis
trative capacity, or by executive order, including. . .
any department or division of the state, of any political
subdivision of the state, of any county or of any mu
nicipal government, school district or special purpose
district inclnding but not limited to sewer districts, wa
ter districts, [*117] and [**7] other subdivisions of any
political subdivision.

The city of North Kansas City is clearly a public gov
ernmental body within the provisions of § 610.010(4),
and the Board of Trustees readily concedes that it is it
self a public governmental body. However, the Board
contends, and the trial court agreed, that the hospital is a
separate entity that has an existence of its own and is not
a public governmental body. '\\\: disagree. It is conceded
that NKC Hospital is a Chapter 96 hospital. As such, it
is not a separate entity from its creator city. lfJunger v.
Missouri Pub. Entity Risk, 957 S. W2d 332, 338 (Mo.
App. WD. 1997) (citing State ex rei. Bd. afTrustees of
North Kansas City Mem'l Hosp. v. Russell, 843 S. W2d
353, 357 (Mo. bane 1992». The city's operation of a
municipal hospital is a governmental function just like
any other action of the city and there is no reason to
distinguish a city hospital as a separate entity from the
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city. 957 S. W2d at 337-38 (citing Zummo v. Kansas
City. 285 Mo. 222. 225 S. W 934, 937 (Mo. 1920)).

The Board of Trustees is merely a part of the city gov
ernment Uust like the mayor, the city council, zoning
commissions, [**8] boards of adjustment, park boards,
and boards created to operate municipally owned utili
ties) created by statute to provide the city with a means
of operating its hospital. Russell. 843 S. WU at 357.
n2 The Board has the authority to operate. maintain
and manage a hospital; to make and enter into con
tracts. for the use. operation or management of the hos
pital; to make and enter into leases of equipment and
real property; and to provide rules and regulations for
the operation. management or use of the hospital. §
96.150.5. The employees of the hospital are city em
ployees. Younger, 957 S. WU at 338. 1b the extent
the Board of Trustees does not conduct the "day-to-ilay
operations" of the hospital, that function is performed
by a city employee who has been granted the authority
to do so by the Board.

n2 The nature of the Board of Trustees of North
Kansas City Hospital was thoroughly discussed in
Russell, 843 S. WU at 355-56. The Supreme Court
concluded that the Board of Trustees was not a sepa
rate entity from the city and was merely a part of the
city government just like the mayor, the city coun
cil, zoning commissions, boards of adjustment, park
boards, and boards created to operate municipally
owned utilities. Russell, 843 S. W2d at 357.

[**9]

A "public record" under the Sunshine Law is any
record retained by any public governmental body. City
of Springfield v. Events Publishing, 951 S. WU 366,
371 (Mo. App. S.D. 1997). "The emphasis is not on
the nature of the document, but on who prepared or re
tains the record." Id.

The Board operates the hospital for the city. Russell,
843 S. W2d at 357. The Board appointed the President
of NKC Hospital, a city employee, to be the custodian
of the hospital's records. n3 Therefore, the President,
the Board of Trustees and the city all have legal con
trol over the hospital records. Tipton, 747 S. WU at
329. Accordingly, the records are "retained" by a pub
lic governmental body. n4 ld. As a result, the records
of North Kansas City Hospital are public records under
the Sunshine Law.

n3 The Board of Trustees provided by resolution,
"Whereas, Section 610.023.1, R.S.Mo.• provides

that a public governmental body is to appoint a cus
todian who is to be responsible for the maintenance
of that body's records and the identity and location
of the custodian is to be made available upon re
quest. . . Now, therefore, be it resolved: That
the President of North Kansas City Hospital be and
hereby is appointed custodianof the records of North
Kansas City Hospital. . ."

[**10)

n4 Consequently, even if the hospital were a sep
arate entity from the Board of Trustees, since the
documents in question are "retained by" the Board
of Trustees, they qualify as "public records" under
the Sunshine Law. § 610.010.6.

St. Luke's next challenges the trial court's deter
mination that Meritas Health Corporation ("Meritas")
is not a quasi-public governmental body subject to the
Sunshine Law. Meritas was incorporated in January,
1993 under Chapter 355, the Missouri General Not For
Profit Corporation Law. Meritas is wholly owned by the
Board of Trustees. Meritas purchases physician groups,
participates as a member in a managed care provider,
and operates medical office facilities. Its articles of
incorporation provide that it "shall be operated exclu
sively for the benefit of, to perform the functions of,
and to carry out the [*118) purposes of the Board of
Trustees of North Kansas City Hospital." Under its by
laws, Meritas' nine member board of directors is to
contain the Chairman, Vice Chairman, Secretary, and
Treasurer of the North Kansas City Hospital Board of
Trustees; the President ["11) of North Kansas City
Hospital; the Vice-President of Finance of North Kansas
City Hospital; and three more members elected yearly by
the board of directors. Article xm of the articles of in
corporation provides that in the event of the dissolution
of the corporation, all of the assets of the corporation
shall be distributed to North Kansas City Hospital, or
to the city of North Kansas City in the event that North
Kansas City Hospital no longer exists. Meritas is head
quartered at the hospital and its board ofdirectors meets
at the hospital. Meritas has occasionally entered into
loan agreements with the Board of Trustees.

Section 610.010(4) provides that any quasi-public gov
ernmental body is considered a public governmental
body for the purposes of the Sunshine Law. That sec
tion defines "quasi-public governmental body" as "any
person, corporation or partnership organized or autho
rized to do business in this state under the provisions
of chapter 352, 353, or 355, RSMo, or unincorporated
association which. . . has as its primary purpose to
enter into contracts with public governmental bodies, or
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to engage primarily in activities carried out pursuant to
an agreement or agreements [**12] with public govern
mental bodies." § 610.010(4)(1).

The trial court expressly found that Meritas did not
have as its primary purpose entering into contracts with
public governmental bodies. However, the trial court
failed to address whether Meritas had as its primary
purpose to engage primarily in activities carried out
pursuant to an agreement with a public governmental
body. Article VIII of Meritas' articles of incorpora
tion provides that Meritas "shall be operated exclusively
for the benefit of, to perform the functions of, and
to carry out the purposes of the Board of Trustees of
North Kansas City Hospital." This provision evidences
an "agreement" such as is contemplated by the statute,
particularly in light of the fact that Meritas was incorpo
rated, and is wholly owned, by the Board of Trustees,
and its Board of Directors is dominated and controlled
by the Board of Trustees. It clearly demonstrates that
Meritas is "engaged primarily in activities carried out
pursuant to an agreement" with the Board of Trustees,
and consequently the city, both, as we have previously
found, "public governmental bodies." According1y, we
can only conclude that Meritas is a quasi-public govern
mental [··13) body under § 610.010(4)(1). See Champ
v. Poelker, 755 S. W2d 383, 391 (Mo. App. E.D. 1988)
(holding contract between a corporation and SI. Louis
County providing that the corporation would promote
tourism and convention business in the connty was suf
ficient evidence to infer that the corporation's business
was to perform a public function pursuant to agreements
with governmental bodies and consequently snfficient
to find the corporation was a quasi-public governmental
body); See also Sarasota Herald-THbune v. Comrrumity
Health Corp., 582 So. 2d 730, 734 (Fla. Dist. Ct.
App. 1991) (holding non-profit corporation similar to
Meritas, which was created to further the interests of a
public hospital, was subject to Florida's public records
act). To hold otherwise would allow governmental bod
ies to delegate or "contract away" their duties or func
tions in order to avoid disclosure of what would oth
erwise be public records. KMEG Television, Inc. v.
Iowa State Btl. ofRegents, 440 N. W2d 382, 385 (Iowa
1989).

In its next point, St. Luke's claims the trial court erred
in finding that certain records were properly closed un
der § 610.021. The trial court found that [••14) many
of the records requested by SI. Luke's had been properly
closed because they were protected by law from disclo
sure under Missouri and United States anti-trust statutes,
the Missouri Trade Secrets Act, common law relating to
trade secrets, and the Constitutional right to privacy. n5

n5 The trial court also found that the litigation and
real estate exceptions were appropriately applied to
close certain requested records. While SI. Luke's
challenged the trial court's rulings relating to the
litigation and real estate exceptions in its original
brief, the Board of Trustees' response indicated that
the requested documents to which these exceptions
would have applied had already been provided to St.
Luke's. Both parties agree that these arguments are
rendered moot.

[*119]

Except as otherwise provided by law, all public
records of public governmental bodies are to be open
to the public for inspection and copying. § 610.011(2).
"Chapter 610 embodies Missouri's commitment to open
government and is to be construed [··15) liberally
in favor of open government." Missouri Protection &
Advocacy Svcs. v. Allan, 787 S. W2d 291, 295 (Mo.
App. W.D. 1990). Section 610.021 authorizes pub
lic governmental bodies to close pUblic records under
certain situations. § 610.021. These exceptions to the
Sunshine Law are to be strictly construed to promote the
public policy of the state that meetings, records. votes,
actions. and deliberations of public governmental bod
ies are to be open to the public. § 610.011(1). "Hence,
public records must be presumed open to public inspec
tion unless they contain infoimation which clearly fits
within one of the exemptions set out in § 610.021." State
ex rei. Missouri Local Gov't Retirement Sys. v. Bill,
935 S. W2d 659, 664 (Mo. App. WD. 1996). n6

n6 "If a public record contains material which is
not exempt from disclosure as well as material which
is exempt from disclosure, the public governmental
body shall separate the exempt and nonexempt ma
terial and make the nonexempt material available for
examination and copying." § 610.024.1.

[*·16]

The trial court relied on § 610.021(14) which allows
a public governmental body to close "records which are
protected from disclosure by law." § 610.021(14). The
trial court found that many of the records requested
by St. Luke's had been properly closed because they
were protected by law from disclosure under Missouri
and United States anti-trust statutes, the Missouri Trade
Secrets Act, common law relating to trade secrets, and
the Constitutional right to privacy.

The first documents which the trial court found were
protected by law were records requested by St. Luke's

......._.._-------_._---------



984 S.W.2d 113, *119; 1998 Mo. App. LEXIS 1957, **16
Page 164
LEXSEE

containing pricing infonnation, the disclosure of which
the trial court found would violate both § 416.031.2
of Missouri's antitrust law and 15 U.S.c. §§ I and 2
of the Sherman Act. Accordingly, the court held that
St. Luke's was barred from obtaining pricing infonna
tion for NKC Hospital's services, the acquisition price
of physician practices, the compensation packages of
physician employees, the strategic plan of the hospi
tal, the monthly financial statements, consultant infor
mation, insurance agreements, managed care contracts,
or any other commercially sensitive infonnation which
could influence [**17] the quality or price of medical
services to the consumer.

Even assunting, arguendo, that the applicable antitrust
statutes can provide protection to documents by way of §
610.021(14), the record does not support a finding that
those statutes are invoked by the facts at bar. Chapter I
of the Sherman Antitrust Act makes illegal "every con
tract, combination. . . or conspiracy, in restraint of
trade or commerce among the several States, or with for
eign nations." Wine & Spirits Specialty, Inc. v. Daniel,
666 S. W2d 416, 417 (Mo. bane 1984) (quoting 15
U. S. C. § I (1976)). "A party alleging a violation of]5
U. S. C. § I must allege that (1) defendants contracted,
combined or conspired among each other; (2) the combi
nation or conspiracy produced adverse, anticompetitive
effects within relevant product and geographic markets;
(3) the objects ofand the conduct pursuant to the contract
or conspiracy were illegal; and (4) plaintiff was injured
as a proximate result of the conspiracy." Johnston v.
Norrell Health Care, Inc., 835 S. WU 565, 568 (Mo.
App. E.D. 1992) (citing Defino v. Civic Crr. Co., 718
S. W2d 505, 509 (Mo. App. E.D. 1986)). In order to
[**18] show an "agreement, combination or conspiracy
in restraint of trade," a party must show either collabo
ration among competitors (horizontal restraint) or some
combination in the "line of distribution" that restrained
competition (vertical restraint). Marc's Restaurant, Inc.
v. CBS, Inc., 730 S. W2d 582, 586 (Mo. App. E.D.
1987) (citing Nat'l Tire Wholesale, Inc. v. WIshington
Post Co., 441 F. Supp. 81, 87 (D. D.C.), aff'd, 595 F.2d
888 (D.c. Cir. 1979)). In interpreting Chapter 1 of the
Sherman Act, the United States Supreme Court has held:
[*120]

The distinction between unilateral and concerted ac
tion is critical here. Adhering to the language of § I,
this Court has always lintited the reach of that provi
sion to "unreasonable restraints of trade effected by a

'contract, combination. . . or conspiracy between
separate entities. '" Copperweld Corp. v. Independence
Tube Corp., 467 U.S. 752, 768, 81 L. Ed. 2d 628, 104
S. Ct. 2731 (1984)) (emphasis in original). We have
therefore deemed it "of considerable importance" that

independent activity by a single entity be distinguished
from a concerted effort by more than one entity to fix
prices or otherwise restrain [**19] trade. Monsanto Co.
v. Spray-Rite Service Corp., 465 U.S. 752, 763, 79 L.
Ed. 2d 775, 104 S. Ct. 1464 (1984). Even where a sin
gle firm's restraints directly affect prices and have the
same econontic effect as concerted action might have,
there can be no liability under § I in the absence of
agreement. Monsanto Co., 465 U.S. at 760-761; United
States v. furke, Davis & Co., 362 U. S. 29, 44, 4 L. Ed.
2d 505, 80 S. Ct. 503 (1960).

Fisher v. City of Berkeley, 475 U.S. 260, 266, 89 L.
Ed. 2d 206, 106 S. Ct. 1045 (1986). "Congress autho
rized Sherman Act scrutiny of single firms only when
they pose a danger of monopolization [under 15 U.S.c.
§ 2J. " Spectrum Sports, Inc. v. McQuillan, 506 U.S.
447, 456, 122 L. Ed. 2d 247, Il3 S. Ct. 884 (1993).
"Judging unilateral conduct in this manner reduces the
risk that the antitrust laws will dampen the competitive
zeal of a single aggressive entrepreneur." Id.

The Board ofTrustees fails to identify how St. Luke's
is acting in concert with anyone else in requesting infor
mation under the Sunshine Law. St. Luke's unilateral
actions cannot run afoul of Chapter 1 of the Sherman
Act. Id. Thus, the requested [**20] documents were
not protected by 15 U. S. C. § I.

The trial court also concluded that the requested doc
uments containing pricing infonnation were protected
from disclosure by the monopoly provisions found in
§ 416.031(2), RSMo. and Chapter 2 of the Sherman
Act. Section 416.031(2) provides that "it is unlawful to
monopolize, attempt to monopolize, or conspire to mo
nopolize trade or commerce in this state." § 416.031(2).
Chapter 2 is the analogous provision of the Sherman
Act wltich makes it an offense to monopolize, attempt
to monopolize, or conspire to monopolize any part of the
trade or commerce among the several States. 15 U.S.c.
§ 2 (1976). Section 416.141 provides that Missouri's
antitrust provision "shall be construed in harmony with
rnling judicial interpretations of comparable federal an
titrust statutes." § 416.141. Accordingly, we will exam
ine the potential violationof the monopoly provisions in
§ 416.031(2) and 15 U.S.C. § 2 at the same time.

While the trial court concluded that St. Luke's acqui
sition of the requested information would violate both
§ 416.031(2) and 15 U.S.C. § 2, it fai1s to explain
how it reached that decision. "The offense of [**21)
monopoly under § 2 has two elements: (1) the posses
sion of monopoly power in the relevant market, and (2)
the willful acquisition or maintenance of that power as
distinguished from growth or development as a conse-
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quence of a superior product, business acumen or his
toric accident." MeltS v. Clark Oil & Ref. Corp., 618
S. W,2d 698, 703 (Mo. App. E.D. 1981) (citing United
States v. Grinnell Corp., 384 U.S. 563, 570-71, 16
L. Ed. 2d 778, 86 S. Ct. 1698 (1966)). The trial
court found that St. Luke's controlled 20% of the rel
evant sub-market. St. Luke's clearly does not have
a monopoly over the sub-market. See Blue Cross &
Blue Shield v. Marshfield Clinic, 65 F.3d 1406, 1411
(7th Cir. 1995) ("Fifty percent is below any accepted
benchmark for inferring monopoly power from market
share.") (citing United States v. Roc/iford Memorial
Corp., 898 F.2d 1278, 1285 (7th Cir. 1990)); Fineman
v. Armstrong WJrld Indus., Inc., 980 F.U Ill, 201-02
(3d Cir. 1992); Colorado Interstate Gas Co. v. Natural
Gas Pipeline Co., 885 F.U 683, 694 n. 18 (10th Cir.
1989); and United States v. Aluminum Co. ofAmerica,
148 F.2d 416, 424 (U Cir. [**22J 1945)).

The Board of Trustees argues, and apparently the trial
court agreed, that St. Luke's was attempting to monop
olize the sub-market when it requested the documents
containing pricing information. This conclusion is not
supported by the record. A party "may not be liable for
attempted monopoly under [*121) § 2 of the Sherman
Act absent proof of a dangerous probability that they
would monopolize a particular market and specific in
tent to monopolize." Spectrum Sports, 506 U.S, at 459,
The trial court made no finding with regard to the like
libood of actual monopolization and the findings that
were rendered do not support such a conclusion. The
trial court merely found that, if St. Luke's obtained
the requested documents, it would use the pricing infor
mation to compete against NKC Hospital and that there
was a substantial likelibood that this use would "affect
the price ofmedical services to the consumers in the rele
vant market. " The trial court made no finding relating to
how the possible change in St. Luke's pricing might af
fect its market share. The finding made by the trial court
does not equate to a finding that a dangerous probability
exists that St. Luke's will monopolize [*"23) the market
if it obtains the requested information. Moreover, such
cannot be inferred because 5t. Luke's only controls 20%
of the relevant sub-market, while NKC Hospital cur
rently has a 30-35 % share. The requested documents
containing pricing information were not protected from
disclosure by the provisions of § 416.031(2) or Chapter
2 of the Sherman Act.

The trial court also found that many of the documents
requested by St. Luke's were protected by the Missouri
Uniform Trade Secrets Act, §§ 417.450 et seq. RSMo
(Cum. Supp. 1995). The court found that "revelation
of the records will violate the TrnsteeslNKC Hospital's
right of commercial privacy by allowing the disclosure

of trade secrets through an unfair means. "

While the documents certain1y contain "trade secrets"
as defined in § 417.453, the Trade Secrets Act pro
tects only those trade secrets that are "misappropriated. "
Misappropriation occurs when a trade secret is acquired
through "improper means." § 417.453(2). The act pro
vides that "'improper means' includes theft, bribery,
misrepresentation, breach or inducement of a breach of
duty to ntaintain secrecy, or espionage through electronic
or other means." § [**24) 417.453(1). Filing a request
for a document under the Sunshine Law is simply not
an "improper means" within the provisions of the Trade
Secrets Act. Accordingly, the statutory provisions of
the trade secrets act do not provide protection for the
requested records. n7 The Trade Secrets Act does not
afford protection for the requested documents.

n7 Certain1y, the Board of Trustees has valid com
mercial reasons for wishing to keep the information
contained in the requested documents from the hands
of a competitor of NKC Hospital. State ex rei. Blue
Cross & Blue Shield v. Anderson, 897 S. W,U 167,
IlD-71 (Mo. App. S.D, 1995). While the protection
of trade secrets perhaps should be an exception to the
Sunshine Law, § 610.021 currently contsins no such
provision.

The trial court next found that "the contracts that the
Trustees and/or NKC Hospital have entered into with
third persons, such as insurers, physician groups, ele.,
are records in which those third persons have a pri
vacy interest" and that those [**25) privacy interests
were protected under the right of privacy found in the
Missouri Constitution. In other words, the trial court
found that private individuals and commercial entities
have a right of privacy arising out of the Missouri
Constitution which prevents the disclosure of their con
tracts with a public governmental entities.

"Neither the federal nor the Missouri constitutions ex
pressly provide a right ofprivacy. " Cruwn by Cruwn v.
Harmon, 760 S. W,U 408, 4Il (Mo. bane 1988). "The
stains of the notion of a constitutional right of privacy
'still remains largely undefined.'" City of Springfield,
951 S. W,U at 372 n.3 (quoting Whalen v. Roe, 429
U.S. 589, 598, 51 L. Ed. U 64, 97S. Ct. 869 (1977));
See also Penner v. King, 695 S. W,U 887, 891 (Mo.
bane 1985). To the extent a Constitutional right to pri
vacy has been recognized, that right has been extended
to protect an individual's interest in preventing the dis
closure of personal matters. State ex rei. Callahan v.
Kinder, 879 S. W,U 677, 681 (Mo. App. w'D. 1994);
City ofSpringfield, 951 S. W,U at 372.

- -. - - ---- --- -----------------------
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Entering into a contract with a public governmental
[**26] entity is simply not a personal matter. No pri
vate individual or entity entering into a contract with a
public governmental [*122] entity can have a reasonable
expectation of privacy with regard to the such a contract
except to the extent those contracts, or portions thereof,
fall within an exception set forth in § 610.021. Contracts
entered into by governmental entities are precisely the
type of records the Sunshine Law seeks to provide to
the public. "The clear purpose of the Sunshine Law
is to open official conduct to the scrutiny of the elec
torate." Hyde v. City of Columbia, 637 S. W.2d 251,
262 (Mo. App. W.D. 1982). To prevent the disclosure
of contracts that public governmental bodies enter into
with private entities or individuals would significantly
inhibit this purpose. Section 610.021 provides specific
exceptions to the Sunshine Law that would be appli
cable to prevent the disclosure of certain contracts or
portions thereof at certain stages of negotiation. Section
610.021(12) provides that sealed bids antl related docu
ments may be closed until the bids are opened or all bids
are accepted or rejected. Section 610.021(11) provides
that specifications for competitive bidding [**27] may be
closed until the specifications are officially approved by
a pnblic governmental body or the are pnblished for bid.
Section 610.021(2) allows a public governmental body
to close records relating to the leasing, purchase or sale
of real estate where public knowledge of the transaction
might adversely affect the legal consideration therefor
until the execution of the lease, purchase or sale. It is
clear from these exceptions that the Legislature intended
that contracts involving pnblic governmental bodies be
come public records once they are accepted and final
ized. The constitutional right to privacy did not prevent
the disclosure of contracts the Board of Trustees and
NKC Hospital enteted into with third persons.

Finally, the trial conn found that any employment
agreements were "individnal1y identifiable persollJlel
records" whichcouldbeclosedunder§ 610.021(13). n8
However, § 610.021(13) specifically exempts "salaries"
from its coverage, and employment contracts have
been held not to be "individnal1y identifiable person
nel records" falling within the ambit of § 610.021(13).
Librach v. Cooper, 778 S. W.2d 351. 355-56 (Mo. App.
E.D. 1989). "Public employees [**28) may not wish
their employment contracts known, but this personal
desire is insignificant when contrasted to the pnblic's
interest in knowing what their public servants are be
ing paid and under what tenns and conditions." [d. at
355. Furthermore, the disclosure of employment con
tracts is not likely to significantly jeopardize the privacy
of employees. ld. "The General Assembly did not ex-

pressly create an exception for employment contracts,
and we decline to do so by implication." ld. The trial
conn erred in applying § 610.021(13) to employment
agreements.

n8 Section 610.021(13) allows public governmen
tal bodies to close "individually identifiable person
nel records, performance ratings or records pertain
ing to employees or applicants for employment, ex
cept that this exemption shall not apply to the names,
positions, salaries and lengths of service of officers
and employees of public agencies once they are em
ployed as such." § 610.021(13).

For the foregoing reasons, we conclude [**29) that the
documents requested by SI. Luke's are pnblic records
and must be made available as requested. While we
reach this conclusion based on the provisions of the
Sunshine Law, we do so with a firm conviction that
the Legislature neither contemplated nor intended that
private health care providers would use the law to gain
a competitive advantage over much needed public in
stitutions. Widespread use of the law for this purpose
could have a devastating impact on public health care
facilities throughout the state. Nonetheless, we must de
cline NKC's invitation to judicially amend the Sunshine
Law to protect the requested records from competitive
scrutiny. Statutory amendment is the prerogative of the
Legislature.

The judgment of the tria1 conn is reversed and the
cause is remanded for further proceedings consistent
with this opinion.

Joseph M. Ellis, Presiding Judge

All concur.

APPENDIX A

I. Names of all Board Members and current addresses
of each Board Member of NKC Hospital and Related
Entities.
[*123)

2. Copies of all minutes of meetings of the Board of
NKC Hospital and Related Entities, together with at
tachments to said minutes, for the last three (3) [**30)
years.

3. Copy of resolution adopted by NKC Hospital and/or
Related Entities approving and authorizing or ratifying
the agreement between the City of Smithville and NKC
Hospital dated July IS, 1996, and the Hospital Lease be-
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tween the City of Smithville and Spelman Community
Medical Center.

4. Copy of any and all resolutions adopted by NKC
Hospital to fonn or establish Related Entities and the
Anicles of Incorporation and Bylaws for each Related
Entity.

5. Resolution authorizing the funding of all Related
Entities and copies of all documents related to the fund
ing of Related Entities.

6. Copies ofall monthly financial statements for the last
three (3) years ofNKC Hospital and all Related Entities.

7. Copies ofany and all contracts, documents and agree
ments between NKC Hospital and Health Midwest or
any hospitals within the Health Midwest System or en
tities affiliated with the Health Midwest System; copies
of any and all affiliation agreements, right of first re
fusal agreements, or option agreements between NKC
Hospital and Health Midwest or any hospital within the
Health Midwest System or entities affiliated with the
Health Midwest System; any and all contracts, [**31)
documents, and agreements between NKC Hospital orits
Related Entities and Health Midwest or hospitals within
the Health Midwest System or entities affiliated with
Health Midwest.

8. Copies of all legal billings and detail supponing legal
billing from lawyers or law firms providing services to
NKC Hospital and Related Entities for the last three (3)
years.

9. Copies of all contracts, documents, and agreements,
including, but not limited to physician agreements
(whether the physician is employed, hospital based or
an independent contractor), and employment agreements
entered into by NKC Hospital and any Related Entities.

10. Copies of all business plans and strategic plans of
NKC Hospital and Related Entities.

11. Copies of all contracts, agreements, documents and
memorandums by and between NKC Hospital and any
Related Entities.

12. Copies of all agreements, contracts, documents
and billing statements pursuant to such agreements be
tween NKC Hospital or any Related Entities and any
consultants, including, but not lintited to Barkley &
Evergreen, Richard E. Moore, Arthur Clark Associates,
Inc., Steve Hurst, Ron Hammerle, and Craig Elmore
and/or lIEDCO Services.

13. [**32) Copies of any and all agreements between
NKC Hospital or any Related Entities and the following;

TriSource Healthcare, Inc.

Blue Cross/Blue Shield (including any related or af-
filiated plans);

CIGNA;

HUMANA;

Principal;

PruCare; and

Kaiser/Permanente

14. Copies ofany and allagreements, contracts and doc
uments between NKC Hospital or any Related Entities
and the City of Chillicothe, Board of Trustees of the
Excelsior Springs Medical Center and the Creekwood
Ambulatory Surgery Center (or any entities which
owned or operated the center), or any agreements, con
tracts or documents relating to the purchase of the
Creekwood Ambulatory Surgery Center.

15. All correspondence between NKC Hospital or
Related Entities (or the attorneys for the same) and
the Missouri Health Facilities Review Committee, the
Missouri Department of Health, or any other govern
mental department, entity, or agency regarding the con
struction or establishment of a hospital in the City of
Smithville or the management or acquisition of Saint
Luke's NonhIand Hospital - Smithville Campus.

16. All financial data, budget, or other such infor
mation relating to the projected costs of the develop
ment [**33) and operation of a trauma center or emer
gency room at the Saint Luke's NonhIand Hospital 
Smithville Campus.
[*124)

17. Any documents evidencing the funds, if any, cur
rently encumbered by NKC Hospital or Related Entities
for the development, acquisition or operationofthe Saint
Luke's NonhIand Hospital- Smithville Campus.

18. All documents, including but not lintited to ap
praisals, both formal and informal, which discuss the
value of Saint Luke's NonhIand Hospital -- Smithville
Campus.

19. All stodies, reports, analyses, investigations, or
other such documents regarding the health care needs of
the citizens of Smithville and surrounding communities.

. __ ._......_._...._-------
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20. All studies, reports, analyses, investigations, or
other such documents regarding the potential antitrust
implications of the acquisition of the Saint Luke's
Northland Hospital -- Smithville Campus by the City
of Smithville with the subsequent leasing of the facility
to NKC Hospital.

2I. Any surveys, repons, analyses, studies, or other
such documents regarding the development, acquisition,
use, or operation of the Saint Luke's Northland Hospital
-- Smithville Campus.

22. Any surveys, reports, analyses, [**34) studies, or
other such documents regarding environmental, struc
tural, and mechanical inspections of the Saint Luke's
Northland Hospital -- Smithville Campus.

23. Any surveys, reports, studies, analyses, or other
such documents regarding the construction, establish
ment or lease of a hospital in the City of Smithville
and/or the financial viability of such a facility.

24. Any surveys, investigations, reports, studies, anal
yses, or other such documents regarding the purchase or
lease of lands for hospital and/or health care purposes
by NKC Hospital or Related Entities.

APPENDIXB

With reference to the numbered paragraphs of your let
ter, you are advised that the following reconls will be
available to you for inspection and duplication. . .:

Request #:

I. Names and addresses of the Board members of the
Hospital and Meritas Corporation.

2. Minutes of the open meetings of the Board ofTrustees
of the Hospital from July, 1993, to June, 1996.

4. Documents related to the establishment of Meritas
Health Corporation, including Articles of Incorporation
and Bylaws.

5. Any resolutions authorizing the funding of Meritas
Health Corporation will [**35) be obtainable through a
review of the minutes referenced in paragraph 2 herein.
Access to documents relating to the funding of Meritas
or any other entity or transaction not referenced in the
open minutes of the Hospital Board of Trustees or at
tached thereto by Resolution is denied.

6. Financial infonnation penaining to the Hospital for
the last 3 years will be obtainable through a review of
the minutes referenced in paragraph 2 herein.

We are unaware of the existence of any records of the
type described in paragraphs 15 and 20 of your letter.

Pursnam to Mo. Rev. Stat. Section 610.010 et seq., you
are a$ised that access is denied with respect to each and
every other request for inspection of records contained
in your letter, specifically paragraphs 3, 7, 8, 9,10, II,
12,13,14,16,17,18,19,21,22,23, and 24.

_._-----------
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STATE ex reI. BOARD OF TRUSTEES OF THE CITY OF NORTH KANSAS CITY MEMORIAL
HOSPITAL, Relator, v. HONORABLE DAVID W. RUSSELL, Judge, Circuit Court, Clay County,
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No. 74606

SUPREME COURT OF MISSOURI

843 S.W.2d 353; 1992 Mo. LEXIS 137

December 18, 1992, Filed

CORE TERMS: sovereign immunity, entity, immunity, proprietary, municipality, public entity, third
class, writ of prohibition, waive, corporate existence, body corporate, endorsement, immune, hospital

district, municipal, levied, voters, board of trustees, liability arising, public entities, common law,
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housing authority

COUNSEL: [**1]

FOR RELATOR: William L. Yocum, William E.
Quirk, Michael S. Ketcbmark, 120 W 12th Street,
Kansas City, MO 64105.

FOR RESPONDENT: John H. Nonon, 6000 N. Oak
Trafficway, #201, Kansas City, MO 64118, John B.
Ewing, Jr., 1022 Crescent Street, Sarasota, FL 34242,
John W. McKay, 1125 Commerce Bank Bldg., Kansas
City, MO 64106.

JUDGES: En Bane. THOMAS

OPINIONBY: ELWOOD L. THOMAS

OPINION: [*354] ORIGINAL PROCEEDING IN
PROHIBITION

This case presents the issue of whether and to what
extent sovereign immunity shields a Chapter 96 city hos
pital from liability for medical tualpractice. That a city
ellioys immunity from liability arising from operation of
a hospital is well settled. See, e.g., Zummo v. KiJnsas
City, 285 Mo. 222, 225 S. W. 934 (1920). We conclude
that the result is no different when the hospital is 0p

erated by a board of trustees pursuant to Chapter 96,
RSMo.

I. FACTUAL AND PROCEDURAL BACKGROUND

The dispute arises from a medical malpractice suit in
Clay County and is before us on a petition for a writ of
prohibition filed by the Board of Trustees of the City of
North Kansas City Hospital ("Board"). In September of

1986, the plaintiffs sued the City of North Kansas [**2)
City ("City") and the individual members of the Board.
nl The complaint alleges medical malpractice in the per
fonnance of discograms. n2 The complaint also alleges
negligence in the supervision of discograms, in the lack
of procedures for safely conducting this test, and in the
use of the test at all. All of the allegations of negligence
on the part of the hospital relate, in one way or another,
to the provision of a medical service to the plaintiffs.

nl The suit also named other defendants who have
no claim to sovereign immunity.

n2 A discogram is a type of x-ray procedure in
which a contrast medium is injected into the spaces
between the bones of the patient's spine or into the
discs separating those bones. The plaintiffs claim
that the defendants in this case did not use sterile
needles to inject the contrast medium and that, as a
result, they contracted disc-space infections.

In April of 1987, the parties stipulated that the Board
was the proper party to represent the hospital rather than
the [**3] City or the individual members of the Board.
As a part of this stipulation, the Board agreed not to
raise any defense that it was not the proper party. The
City and the individual members of the Board were then
dismissed from the case. The Board remains as the only
representative of the hospital.

In November of 1991, the Board moved for sum
mary judgment based upon sovereign immunity. Judge
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Russell denied that motion. The Board then sought a
writ of prohibition from the Coun of Appeals, Western
District, to prohibit Judge Russell from continning to
exercise jurisdiction over the Board in this lawsnit, The
coun of appeals denied the petition for the writ.

II. THE REMEDY OF PROHIBmON

The Board then sought the same writ from this Coun.
We granted a preliminary writ of prohibition to examine
the [*355] issue of sovereign immunity and now make
our writ absolute. Because, as explained below, the
Board is entitled to the protectionofsovereign immunity,
it is within this Coun's discretion to issue a writ of pro
hibition. See State ex reI. St. Louis Housing Authority
v. Gaertner, 695 S. W,2d 461 (Mo. bane 1985). Where
a defendant has the defense of sovereign [**4] immn
nity, "prohibition is the appropriate remedy to forbear
patently unwarranted and expensive litigation, inconve
nience and waste of time and talent. " State ex reI. New
Liberty Hospital District v. Pratt, 687 S. W,2d 184, 187
(Mo. banc 1985). Where a defendant is clearly entitled
to immunity, it is not necessary to wait throngh a trial
and appeal to enforce that protection.

III. STRUCTURE OF THE BOARD OF TRUSTEES

The Board argues that it is a public entity created by
the legislature to operate a hospital owned by the City,
Under the Board's analysis, it is entitled to sovereign
immunity because it is an arm of the state, functioning
separately from the City, The plaintiffs respond that the
Board is not a public entity because it is neither created
by the legislature nor subject to local control. Because
it is not a public entity, the plaintiffs argue, the Board is
not entitled to any protection from snit.

The parties to this dispute disagree as to whether the
Board is a public or private entity, but, in framing the
issue in this manner, they ignore the possibility that the
Board is not an "entity· but rather a part of the City
of North Kansas City. To determine [**5] whether the
Board is actually entitled to sovereign immunity, we
must first decide whether the Board is a cognizable en
tity at all. A careful examination of the Board and its
relationship with the City reveals that it is not.

A. The Statutory Scheme

A full understanding of the nature of the Board re
qnires an understanding of the statutory framework un
der which the Board operates. North Kansas City
Hospital was created under Chapter 96, RSMo, specif
ically sections 96.150, RSMo Supp. 1991, through
96.228. n3 The statute creating the predecessors to these
sections was entitled •AN />CT to authorize cities of the
third class to purchase, erect, lease, equip and maintain

grounds and buildings for hospital purposes and to con
duct and operate such hospital." 1921 Mo. Laws 46 (1st
Extra Session). The act does not describe itself as cre
ating an entity to run hospitals for cities that own them.
Rather, the title shows that the act was intended to give
third class cities a means of operating hospitals. n4

n3 All sections are RSMo 1986, unless otherwise
noted.

n4 Before this law was enacted, cities of the third
class had the power to operate hospitals. § 8294
RSMo 1919. In fact, cities of the third class have
had the power to operate hospitals since the first law
classifying cities was enacted in 1877. See 1877
Laws Mo. 165 § 21. Through amendments and
reenactments that effected only minor changes, this
law adopted in 1877 continues in force totlay as sec
tion 77.530, RSMo.

[**6]

Currently, Chapter 96 provides a mechanism for vot
ers to petition for a tax to support a hospital. Section
96.150.1 provides that ·when one hundred voters ofany
city of the third class shall petition the mayor and coun
cil asking that an annual tax. . . be levied for. . . a
health care facility in such city .. , the mayor and coun
cil shall submit the question to the voters.· § 96.150.1,
RSMo Supp. 1991. The statute specifies that the form
of the question shall be in substantially the following
form:

Shall there be .... cent tax for .... (establish
ment of, eqnipping, operating and maintaining) a. . . .
(hospital, nursing home, or convalescent home, etc,) in
the city for the care and treatment of the sick, disabled
and infirm?

§ 96.150.2 (Supp. 1991). Upon a two-thirds vote, the
tax is levied and set aside in a separate fund for the
facility, § 96.150.3, RSMo Supp. 1991.

Chapter 96 also includes provisions relating to the
powers of boards of trustees. [*356] Specifically, "the
trustees shall have authority to operate, maimain and
manage a hospital and hospital facilities, and to make
and enter into contracts. . , ; to make and enter into
leases [**7] [with some limitations] .. , ; and further
to provide rules and regulations for the operation, man
agement or use of a hospital.... " § 96.150.5 RSMo
Supp. 1991. Nowhere inChapter 96 is a board granted a
corporate or political existence, perpetual succession, or
existence after dissolution of its city. Neither is a board
granted the power to sue and be sued, to tax, to issue
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bonds, or to hold property except as "special trustees."

The structure of a Chapter 96 board of trustees re
quires a close relationship between a board and its city.
The members of a board are subject to control of the city
because membership on the board depends upon selec
tion by the city government. The members of a board
are selected by the mayor with the approval of the coun
cil. § 96.160. The members ofa board may be removed
for any of the reasons listed in the statute upon a ma
jority vote of the council. § 96.175. Even the size and
composition of a board may, within limits, be varied
by the city council. § 96.160. Furthermore, the funds
of a Chapter 96 hospital are tied to the city. The !.aX
is levied by the city following approval by the voters
of the city. § 96.150.3. The !.aX is [°°8) levied and
collected in the same manner as other municipal !.aXes.
Id.; § 96.220. Any bonds issued for the hospital are
issued by the city, upon recommendation of the board.
§ 96.222. Although a board has control of the expendi
tures of funds to operate the hospital, the funds are kept
in the city treasury. § 96.190. The funds are kept sepa
rate from other city monies, but the board must annually
make a "detailed report to the city council, showing the
receipts of all funds and the expenditures therefrom, and
showing each donation and amount thereof." § 96.200.

B. Comparison with Other Boards and Entities

That the Board is not an entity becomes clearer when
the Board and Chapter 96 are compared with entities
that have been recognized as such. The recent opin
ions of this Court contain examples of "public entities. "
See, e.g., State ex rei. Regional Justice ['!formation
Service Commission v. Saitz, 798 S. W.2d 705, 707
(Mo. bane 1990) (REJIS, created under authority of
§ 70.260); State ex rei. Trimble v. Ryan, .745 S. W.2d
672 (Mo. bane 1988) (Bi-State Development Agency, an
interstate compact agency formed under authority of §
70.370); ["9) State ex rei. St. LouisHousingAuthority
v. Gaertner, 695 S. W.2d 460, 463 (Mo. bane 1985)
(municipal housing authority created under Chapter 99);
State ex reI. New Liberty Hospital District v. Pratt, 687
S. W.2d 184 (Mo. bane 1985) (hospital district created
under Chapter 206). These diverse entitiesllave varying
and distinct powers appropriate to fulfill the purposes
for which they were created. However, all of these en
tities share the common feature of enabling statutes that
expressly grant them corporate existence. See, e.g., §
70.260.2, RSMo Supp. 1991 (REJIS, "a body corporate
and politic"); § 70.370, art. III (Bi-State, "a bodycorpo
rate and politic"); § 99.080.1 (housing authority "shall
constitute a municipal corporation" and have power "to
have perpetual succession"); § 206.010.2 (hospital dis
trict "shall be a body corporate and political subdivision

of state"). The Board, on the other hand, has no exis
tence except through the continued existence of the City
of North Kansas City. n5

n5 At oral argument, counsel for both parties ar
gued that the Board and the hospital would continue
to exist if the Cily were 10 dissolve. However, nei
ther offered any authority for such a position. II
appears that they are incorrect. While the Board
could continue the hospital as a private enlerprise,
they would no longer be acting under Chapter 96 if
the City ceased to exist. The many statutory pro
visions tying the Board to the City allow no other
conclusion.

[°°10)

While the Board has some features in common with
some of the entities in these cases, it lacks the fundamen
tal feature of an existence separate and distinct from that
of the City. Like the St. Louis Housing Authority, the
Board is selected and may be removed by the city gov
ernment. See St. Louis Housing Authority, 695 S. W.2d
460. [*357) Like the New Liberty Hospital District,
the Board operates a public hospital. See New Liberty
Hospital District, 687 S. W.2d 184. But, both of these
entities are specifically granted corporate existence and
do not depend upon any other entity for their existence.
It is this aspect of the entities involved in these previous
cases that sets them apart from the Board in this case.
Aside from the entities that have been before this Court
in sovereign immunity cases, the statutes have other ex
amples that provide useful comparisons.

The Board essentially argues that the legislature cre
ated the Board as an independent arm of the state, rather
than a part of the City, for the sole purpose of running a
hospital for the City. The legislature could have created
such an entity, if it had wished. The law providing for
hospital districts [°°11) permits such an independent en
tity. See § 206.010.2. The statutes contain other exam
ples of independent entities that might be created by the
citizenry, such as the city library district, which "sha1I be
a body corporate." § 182.140. Streetlight maintenance
districts are "to have perpetual existence." § 235.150.
And if you create an ambulance district, it "sha1I be a
body corporate and a political subdivision of the state. "
§ 190.010. The legislature did not include any grant
of separate existence when it enacted the original law
providing for city hospitals in third class cities. Neither
has it added such a grant in any of the amendments to
the law. The most recent amendment occurred in 1987
and explicitly listed the authority of a Chapter 96 board
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of trustees but did not give the board any authority to
have perpetual succession or to be a body corporate. See
§ 96.150.5, RSMo Supp. 1991. Lacking any separate
existence, the Board is not an entity but is a pan of the
City of North Kansas City. n6

n6 At the time the citizens of North Kansas City
voted to impose a city hospital tax, the law providing
for hospital districts had not yet been enacted. If the
citizens wanted to, they could have voted to create
a hospital district with boundaries coextensive with
the city limits and had the Board transfer the hospital
to the hospital district. Since 1961, however, citi
zens have had the option to create a hospital district
under Chapter 206 rather than a city hospital run
under Chapter 96. The procedures are similar, but
the results are slightly different. Hospital districts
are not dependent upon city governments for their
existence.

[**12)

Not all of the statutes defining some pan of govern
ment create "entities. " Statutes simi1ar to the sections in
Chapter 96 grant authority for zoning commissions and
boards of adjusunent, §§ 89.070-89.090, park boards in
third class cities, §§ 90.500-90.570, and boards to 0p

erate municipally owned utilities, §§ 91.270, 91.480.
The statutes do not grant corporate existence or political
subdivision status to these boards either. These statutes
govern the operation of parts of city government in the
same way sections 96.150 through 96.228 govern op
eration of the Board. The statutes granting authority to
the Board are like the statutes setting forth the powers of
the mayor and city council in third class cities. See §§
77.060-77.360. A city council has no corporate exis
tence either. Rather, the city has corporate existence. §
77.010. A city has the power to sue and be sued, while
the city council does not. n7 See id. Thus the Board is
not a "public entity" in its own right, but rathera pan of
the City, and, for purposes of sovereign immunity, the
Board enjoys such immunity as the City would enjoy.

n7 We need not reach the issue of whether the
Board has the ability to sue and be sued apan from
the City's powers. The City was previously a defen
dant in this case and, by stipulating that the Board
was the proper party to defend the snit, agreed to
allow the Board to conduct the snit on its behalf.
Thus we do not decide the issue faced by the Court
of Appeals in Board of 1lustees v. Con\WJ)l, 675
S. W.2d 36 (Mo. App. 1984).

[**13]

IV. SOVEREIGN IMMUNITY

Because of the peculiar history of sovereign immu
nity in Missouri, a proper understanding of the current
law reqnires a review of the past. The law of sovereign
immunity was a common law doctrine applied, mod
ified, and interpreted by the courts of Missouri until
September 12, 1977. On that date, this Court prospec
tively [*358) abrogated the doctrine of sovereign im
munity effective August IS, 1978. Jones v. Missouri
Highway Commission. 557 S. W.2d 225 (Mo. bane
1977). The legislature responded by enacting sections
537.600 through 537.650, which revived the immunity
existing immediately prior to the Jones decision, with
some modifications. More than once since enacting the
statute, the legislature has amended it in response to
judicial interpretation of sovereign immunity law. See
Vtbllard v. City of Kansas City, 831 S. W.2d 200. 202
(Mo. bane 1992) (describing history ofone such amend
ment). Now, issues of sovereign immunity require ex
amination of the statute and reference to the pre-Jones
common law.

A. "Public Entity" Status as a Threshold

The first analytical step in our sovereign immunity
cases has often been [**14) determining whether the de
fendant was a "public entity" under section 537.600,
RSMo Supp. 1991. See, e.g., Stacy v. Truman Medical
Center. 836 S. W.2d 9]] (Mo. bane 1992) (discussing
certain factors for determining status of "hybrid" en
tities). In some cases this is a difficult determination
because there are a number of "hybrid" entities that are
not easily classified as public or private. In this case,
however, we need not spend much effort. The City of
North Kansas City would have been entitled to sovereign
immunity prior to September 12, 1977, and is a public
entity within the meaning of section 537.600. Thus, the
City is entitled to the sovereign immunity afforded by
the statute and the common law.

B. The Statutory Exceptions

The next step is to examine whether the injury com
p1ained of falls within eidler of the two categories for
which immunity is expressly waived by section 537.600,
Le., injuries arising from negligent operation of motor
vehicles and dangerous conditions of property. If the
injury falls within these categories, the defendant is not
immune. Liability is capped at $ 100,000 per injured
person by the statute, however, regardless of whether
[**15) the defendant would have been immune prior to
the adoption ofsections 537.600-537.650. See Vtbllard,
831 S. W.2d 200. The injuries alleged in this case do not
fall within these categories, nor do the parties argne that



843 S.W.2d 353. *358; 1992 Mo. LEXIS 137. **15
Page 174
LEXSEE

they should.

C. The Governmental/Proprietary Distinction

When, as in this case, the defendant is a municipality,
the analysis focuses on the activity giving rise to the in
jury to determine whether the activity was an exercise of
a governmental or a proprietary function. The question
is significant because, before September 12, 1977, mu
nicipalities did not enjoy complete sovereign immunity.
Rather, they were immune from liability arising from
their governmental activities but were not immune from
liability arising from their proprietary activities. n8

n8 There is some confusion in the cases as 10
whether this governmental/proprietary distinction
applies to any public entities other than municipal
ities. It may be that prior 10 September 12, 1977,
the distinction applied 10 school districts also. See
State ex reI. Allen v. Barker, 581 S. W.2d 818 (Mo.
bane 1979); but see REJlS, 798 S. W.2d at 707, and
Vobllard, 831 S. W.2d at 203. Because the defendant
here is a municipality, the distinction applies, and we
need not determine whether it would apply in other
cases.

[**16]

The statutes and amendments enacted by the legislature
have modified the governmental/proprietary distinction
to a certain extent, as recently explained by this Court.
See Vobllard. 831 S. W.2d 200. In Wollard, we deter
mined that the governmental/proprietary distinction was
irrelevant within the areas covered by section 537.600,
i. e., negligent operation of molor vehicles and danger
ous conditions ofproperty. As we noted in that case, 'the
common law governmental/proprietary test retains vital
ity only in snits against municipal cotpOrations that do
001 involve the express waivers contained in § 537.600.'
Vobllard. 831 S. W.2d at 203. The 1985 amendment
we considered in Wollard by its very tenns only cov
ers those express waivers. Therefore, we conclude, as
in Wollard, that the governmental/proprietary distinc
tion remains [*359] in effect for municipalities with re
spectto any tort not within the areas covered by sections
537.600.1 and 537.600.2. n9

n9 Because we conclude that this snit arises from
the exercise ofa governmental function, we need not
reach the issue of whether the liability cap of section
537.610.2 is applicable to a proprietary function not
falling within the scope of the two statulory excep
tions.

[**17]

D. Hospitals are Governmental

The alleged negligence in this case arose from the pro
vision of medical services in a city hospital. The oper
ation of a hospital by a city has traditionally been held
to be governmental. See, e.g., Schroeder v. City of St.
Louis, 228 S. W.2d 677 (Mo. 1950); ZUmmo v. Kansas
City, 285 Mo. 222, 225 S. W. 934. That a hospital is
governmental has been so well settled that in recent cases
no detailed explanation has been necessary and the bare
citation of authority has been sufficient support for the
proposition. See, e.g., New Liberty Hospital District,
687 S. W.2d at 486. The plaintiffs do not offer any ar
guments sufficient to change this conclusion.

The plaintiffs argue that the operation of this particu
lar hospital is a proprietary function of the City. They
offer 10 show that the hospital has a substantial adver
tising budget designed to attract private patients, that
the hospital has a surplus ofrevenne over expenses, and
that the hospital has assets of $ 133 million compared 10
liabilities of only $ 9 million. Essentially, the plaintiffs
argue that the Board competes with private hospitals and
makes money doing [0*18] it.

The plaintiffs' point about competition is well-taken,
but not dispositive. It may not be entirely fair for the
City 10 compete with private companies in providing
health services. However, the City also provides police
protection in competition with private security compa
nies. Further, laying out, bnilding, and maintaining city
streets are proprietary functions, but ones in which cities
have no competition. Mere competition with private en
terprise is insufficient 10 divest an activity of its govern
mental character. Nor does the absence of competition
prevent a city's actions from being proprietary.

The plaintiffs' arguments regarding the revennes and
assets of the hospital are less persuasive. In the past, we
have noted that a patient paying for services in a hos
pital does not change the governmental character of the
hospital. See New Liberty Hospital District, 687S. W.2d
at 186 (citing Schroeder, 228 S. W.2d at 678). In 1954,
the people of North Kansas City voted on the measure 10
impose the hospital tax under section 96.150. In 1958,
after another vote 10 authorize a bond, the hospital fi
nally began operation. The plaintiffs do not claim or
offer [*.19]10 prove that the hospital was formed with
the intention of making money. Rather, they assert that
there has been a surplus of revenne over expenses in fis
cal years ending in 1989 and 1990. The fact that a city
hospital brings in more than it spends in a given fiscal
period does not strip it of its governmental character.
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In examining the question of whether an activity is
governmental or proprietary, the nature of the particu
lar defendant'S conduct is often less imponant than the
generic nature of the activity. Rather than examining
the motives of the city employees who were perform
ing the function, the analysis focuses on the motives of
the legislature that conferred the power upon all munic
ipalities. Why the City is operating this hospital now
is less relevant than why the state allows cities of the
third class the power to operate hospitals and why cities
would want to have hospitals at all. Even if the sole mo
tivation of the city government were profit, the hospital
would still be governmental. The status of a function of
a city does not vary from day to day with the whims of
the particular people elected or appointed to municipal
offices. The generic fact that cities [**20) begin hospi
tals to provide health care to the people and the historic
fact that Chapter 96 is an effort to allow cities to pro
vide health care amply support the conclusion that the
operation of a city hospital is a governmental function.

[*360) E. Insurance as a Waiver of Immunity

The final steps of the analysis involve liability insur
anee. Even when public entities have full sovereign
immunity, they may waive that immunity through the
purchase of insurance, as provided in section 537.610.
Similarly, municipalities are specifically granted the
power to purchase liability insurance by section 71, 185,
but, as in section 537.610, the purchase of such insur
ance may waive immunity. Thus, an analysis of a de
fendant's immunity requires inquiry into the questions
of whether there is insurance and whether the insurance
waives immunity under the appropriate statutes. In this
case, there is some insurance, and we must determine
whether the Board waived immunity by purchasing it.

First, section 537,610 permits political subdivisions
of the state to purchase insurance and thus waive
sovereign immunity, In this case, the Board
had purchased a pair of insurance policies with
identical [**21) coverage; one was a principal
policy and the other an "umbrella" policy. The

principal policy includes an endorsement that
explicitly disclaims coverage for "ANY CLAIM
BARRED BY THE DOCTRINES OF SOVEREIGN
IMMUNITY OR OFFICIAL IMMUNITY, EXCEPT
ATIORNEY'S FEES AND OTHER LmGATION
COSTS INCURRED IN DEFENDING A CLAIM.
NOTHING CONTAINED IN THIS POLICY (OR
THIS ENDORSEMENT THERETO) SHALL
CONSTITUTE ANY WAIVER OF WHPJEVER
KIND OF THESE DEFENSES OF SOVEREIGN
IMMUNITY OR OFFICIAL [SIC) IMMUNITY FOR
ANY MONETARY AMOUNT WHATSOEVER."
Exhibit E5 to petition for writ of prohibition (emphasis
added), The endorsement also provides that it
does cover "claims that arise out of the two perils
specifically described in Section 537.600 R.S.Mo." Id.
We recently decided that a similar policy, purchased
by a county hospital, did not constitute a waiver of
sovereign immunity under section 537.610. See State
ex rei. Cass Medical Center v. Mason 796 S. W.2d 621
(Mo. bane 1990). Nothing in this case offers any
reason to treat this policy any differently from the one
in Cass Medical.

Second, municipalities may purchase insurance and,
by doing so, waive the sovereign [**22) immunity that
protected them in the exercise of governmental func
tions. § 71.185. This statute predates section 537.610
by several years, and, as under the new section, im
munity is waived only "to the extent of the insurance"
purchased. Id. The language of section 71.185 differs
from that in section 537.610, but the differences are not
material in this case. The endorsement disclaiming cov
erage of any claim barred by the doctrine of sovereign
immunity avoids any waiver of sovereign immunity in
this suit. The Board did not waive its sovereign immu
nity.

The preliminary writ of prohibition is made absolute.

ELWOOD L. THOMAS, Judge

All concur.



II

G



CONSTITUTION OF MISSOURI
ADOPTED 1945

ARTICLE VI. LOCAL GOVERNMENT FINANCES

Mo. Const. Art. VI, § 23 (1999)

§ 23. Limitation on ownership of corporate stock, use of credit and grants of public
funds by local governments

No county, city or other political corporation or subdivision of the state shall own or
subscribe for stock in any corporation or association, or lend its credit or grant public
money or thing of value to or in aid of any corporation, association or individual,
except as provided in this constitution.
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OPINIONBY: PER CURIAM; STOCKARD

OPINION: [*575) The City of Springfield, a municipal
corporation, brought this action in two counts; Count I
for the retnrn of taxes paid under protest, and Count II
for the cancellation of a penalty for the late payment of
the tax.

Springfield owns, and operates by use of a Board of
Public Utilities, all of its utilities, inclnding electric,
gas, water, and transportation services. The Board pro
cures insurance on substantially all facets of its opera
tions, in some instances directly from the insurers and
in some instances through brokers. Neither group does
business in the State of Missouri.

Missouri taxes several phases of the insurance indus
try, principally by USe ofa "premium tax" measured by a
percentage of the premiums collected by the insurers as

the result of business done in this State. See § 148.370
RSMo 1978. [**2] Not all risks in this State that are
insured are covered by policies written by carriers ad
mitted to do business in this State. Insurance risks which
present some novel aspect, or are eXllemely large, are
frequently written by carriers not admitted to do business
in Missouri, and such carriers are referred to as surplus
line insurers. Generally such carriers have insufficient
contact with this State to be subject to the premium tax.

In 1977 the Legislatnre adopted "The Surplus Line
Law, " Chapter 384, RSMo 1978, one section of which,
§ 384.160.4, imposes a tax for "the general support of
the government" upon "the insured" who obtains cov
erage from a surplus line insurer in an amount equal to
5 % of the premiums paid on insured risks in Missouri.
The amount of the tax was computed and assessed by
the Director of the Division of Insurance, and the City
of Springfield paid the tax under protest. By Count I it
now seeks to recover the amount so paid. Pursuant to
§ 384.170 the Director of Revenue assessed a penalty
of 50% of the tax, and by Count II the City seeks the
abatement of that penalty.

The City contended and now contends that §
384.160.4 is void as applied to it because the [**3]
statute purports to impose a tax on property of the City,
which admittedly is a political subdivision of the State,
State ex rei. Arenson v. City ofSpringfield, 332 S. W.2d
942 (Mo. bane 1960), in violation of Art. X, § VI of
the Constitution of this State. It is there provided that
"All property, real and personal, of the state, counties

and other political subdivisions. • • • shall be eXempt
from taxation ........ ..

We deem it unnecessary to rule specifically whether
the tax imposed by § 384.160.4 is a tax on property
or an excise tax. If it is a tax on property it is void
in its application to the City of Springfield. If, on the
other hand. it is an excise tax. then we agree with the
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contention of the City of Springfield that § 384.160.4,
RSMo 1978, does not by its express terms include mu
nicipal corporations as being subject to the tax.

The precise wording of the taxing provision is as fol
lows:

"4. For the general support of the government ofthis
state there is levied upon the insured who procures in
surance pursuant to subsections I and 3 of this section
a tax at the rate of five percent of the net amount of the
prentium in respect of risks located in this state * * *."
[**4]

[*576] The term "insured" is not statutorily defined
although several other terms used in the statute are so
defined.

In State ex rei. Missouri itJrtland Cement Co. v.
Smith, 338 Mo. 409, 90 S. W.2d 405 (bane 1936), the
issue was whether the sales tax, an excise tax, applied
to the State Highway Department. The tax was imposed
direct!y upon the "sale, service or transaction," and re
quired the seller to collect the tax from the purchaser,
or recipient of the service, On the issue of whether
the then constitutional provision (Const. of Mo. 1875,
Art. 10, § 6) against taxing property of a governmental
subdivision was applicable, it was stated: "The weight
of authority seems to be that, as applied to counties,
municipalities, and other subdivisions, exemption from
property tax does not ordinarily extend to excise taxes. "
This is the general rule. Vol. 16 McQuillin, Municipal
Corporations, § 44.68. Therefore, when we consider
the tax imposed by § 384.160.4 to be an excise tax, it is
not prohibited by Art. 10, § VI, Const. of Mo. 1945.

In Commonwealth ex rei. Luckett v. City of
Elizabethtown, 435 S. W.2d 78, 80 (Ky. App, 1968), the
court commented: "As a strictly logical [**5] propo
sition it is difficult to see what is to be gained by one
governmental unit taxing another, " but the court added
that the legislature had the power to do so if it so desired
absent some constitutional restriction. Sec also 84 C.J.S.
Thxation § 202. As a result of this reasoning there has
developed a general but uniform rule that when there ex
ists the power to tax and "a tax levy is made in general
terms with nothing to indicate that it was intended to
apply to a city or a county it will be held not to apply. "
City ofAnniston v. State, 265 Ala. 303, 91 50.2d 211,
212 (1956). For example, in Swanton Village v. Thwn
of Highgate, 131 Vt. 318, 305 A.2d 586 (1973), it was
stated that it was contrary to the policy of that state to
subject its own property "or that of its municipalities" to
a general tax "absent the most positive legislative enact
ment," and in State v. City ofMadison, 55 Wis.2d 427,
198 N. W.2d 615 (1972), it was held that there must be

"a clear manifestation of the intent to tax" before State
property can be subject to taxation. In Central Lincoln
People's Utility District v. Stewart, 221 Or. 398, 351
P.2d 694 (1960), it was stated that "The intention [**6]
to tax a municipality is not to be inferred, but must
be clearly manifested by an affirmative legislative dec
laration." It has in one case been held that this clear
manifestation cannot be by reason of "a general taxing
statute, but [the tax] must be * * * by speciallegisla
tion. " Northern WIsco County People's Utility District
v. WIsco County, 210 Or. 1, 305 P.2d 766 (1957). See
also Styles v. Village of Newport, 76 Vt. 154, 56 A.
662 (1904); 84 C.J.S. Thxation, § 202. See also a clear
and succinct statement of the rule in Vol. 2, Cooley,
Thxation, 4th Ed., § 621.

In City of W,bster Groves v. Smith, 340 Mo. 798,
102 S. W.2d 618 (1937), the State imposed an excise
tax in the form of a sales tax on the privilege of en
gaging in the business of selling water, and it sought
to apply the tax to the City of Webster Groves which
was selling water to its inhabitants. The imposition of
the tax was upon a "person" which was statutorily de
fined to include "any individual, firm, co-partnership,
joint adventure, association, corporation, estate, trust,
business trust, receiver, syndicate or any other group or
combination acting as a unit, and the plural as well as
the singular number. " [**7] After reviewing the "act as
a whole" the court stated that It found "no language or
provisions therein from which an implication necessarily
arises that it was the legislative intent to include a mu
nicipal corporation within the act," and the court then
concluded that "the word 'corporation' as used does not
include a municipality and therefore a municipality is
not within the act. " The act was soon thereafter repealed
and reenacted, and the definition of a "person" subject
to the tax was changed to include, among other things,
"corporation, municipal or private." Laws of Missouri
1939, p. 855.

The tax is imposed on "the insured" and this is not
statutorily defined to include a municipality. In fact
there is nothing to indicate that the Legislature intended
to [*577] impose a tax on a municipality. If faced with
this issue the Legislature may decide to tax a municipal
ity who qualifies as an "insured, " but it has not done so
by a clear manifestation of such intent. In these circum
stances the City of Springfield is not subject to the tax
imposed by § 384.160.4 RSMo 1978.

The judgment is reversed and the cause remanded for
further proceedings consistent with the views here ex
pressed. [**8]

PER CURIAM:
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The foregoing opinion by Stockard, c., is adopted as the opinion of the coun.

Welliver, P.I., Higgins and Seiler, II. concur.


